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PR ESE- T: 
Honorabl R inald A. Boddie, JS 

DI E F. STROUD 

Plaintiff, 

~against-

B I KHO DI GS I I •• Bl, KFI E s 
BU K HOLDENG, IN ., d/b/a BU' K FllN 
and AivtA NDA S YDER. 

Def. ndan _ 
____ ________ _ __ n _ _ _ _ __ ---- - - - - --= ~ X 

Papers 
MS2 

umbered 
Do.cs. 'II 25-49 

At an IA Trial Term, Part 95 of th~ Supreme­
Court of the State o · cw York, h,cld m and for 
die Counly of Kings, • t the Courthouse, located 
ait 360 Adams Street, Borough of Brookfyn, CLty 
and State of ew Yo:rk, on the 10th day of 
December 2020. 

Ind o. -19397 ,ot7 
Cal , o. 33 M 2 

DE I ION A D ORDER 

Upon the foregoing ciited papern, th dccisio and ord t' on defend ant ' motion 
llUl1IMI)' judgment, p uantto CPLR 3212, · · ~ foUow : 

Plaintiff com __ mcnccd this action to recover for per onal in juJ'i s allegedly sustained at: 

defendant Bink Holdings Inc. • fit dub (Blink) at 141 , Fulton t~ Brooklyn, ew __ ork 

on May 30, 20 17. On th, date of th accident , plaintiff, an w member, was participating in a r e 

0~minut introductory p«s.onal ti ining :ession ith d, fcndant m nda · __ nyd r 1( nyd :r 

personal trainer employed by Blink. 

Plaintiff feU whit performing plyom Lric e en::iscs a ,chaJ nging exCfci e in hioh a 

person jumps from a static standing position on he ground nto a ply b x, which ts a cube made 
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of s:turdy gym mats. nyder testified she was aware that plai.ntiffwas a oorti 1ed persona] tminer 

nd averred plaintiff o , ght a personal traine , to push her aind bring · e ntn to th.e next leveL 

nyder tcsc-fied h, used h · s acreise ~. ith plaintiff because plyo boxes are ohaUenging, plaintiff 

appeared to be phy ically fit and asked to be ohaU nged. 

Snyderaverr~d she demonstrated thejump before plaintiff made her attempts. Defendani 

averred plaintiff made an inittal attempt to jump onto a 24-inch cube, which was the highest cube; 

nyder testified that · c ob ervoo phun:tilf compl - cd the initial jump but d ribed pJaintiff as 

looking uncomfonabt nerv:ous and lacking con 1dence. She therefi ins ru tJed plaintiff ~o 

·\vjtch to the] S:-it ch ub , and plaintiff agreed. Plain iff averred that Snyd instructed her to jump 

on a 3 o,. or 3 6-inch cub five times, Th.e parties a.grcc that on p faintiff' s second jump, she Jost her 

balance, feU backward , and broke her wrist. n d rt. _tified that he wa tandingabout an arms 

le gth to th.e s"d of plaintiff, watched her perfi m thejWTip and tried to c toh her when she fell 

but d-d notrecaH h, thr he ever made oontact ,· ith plaintiff. 

Defendants sought summary judgment on the grounds that plain iff urned the risk when 

she engaged in excrci a t ivity. Defendant furth r argued that plaintif l ad b en on athlete aU her 

lif • was a fitness d ot and certified personal train r. Th y argued plaintiff was a are that there 

are risks associllited with p dicipation in exerci e activities. Plaintiff opposed the motio . on he 

grou ds that Snyder f i d to complete an intake qu tionmnre or as her albilit-es prior to 

instmcting her to pe11'01m the jtunp,. and Blink f: Hod to ensure such. Plainti · also averred that her 

fall could have be1;:n pr vented if Snyder had prorpc Iy spotted her. 

ummary judgm nt is a. dnstic remedy and h uld o.ot b granted wh , there lS any doubl 

to th ,exis,teooe of a triable i sue ( ee Zuckmnan v City ofNew York, 49 2d S 1,562 [1980]). 

A party moving for. ummaiy judgment must make prima facie showing of ntitlcment as a maU,cr 

2 

[* 2]



FILED: KINGS COUNTY CLERK 12/21/2020 INDEX NO. 519397/2017

NYSCEF DOC. NO. 61 RECEIVED NYSCEF: 12/24/2020

3 of 6

of law sufficient to demonstraite the absence o y tnateriaJ issue of fact. but once a prinui facic 

bowing bas been made, the burd n Jrifts to the party opposing ·be motion to, produ.oe evidcn;ti ry 

proof in admissibl form sumc· nt to establi h material issue of fact which require trial the 

action 1(JY-megrod New Yor-k U11i . Med. Ctr., ,64 NY2d 851 S3 [19185]~ Zuckemum. 49 1 2d 

at 562). 

The doctrine of primary a~umption of risk, under which defendants seek summ ry 

judgment p:rov"d that a votuntmy participant in a porting r rooreational activity con t. kl 

tho e commonl'y appreciated ri k which are inherent in and ari c out of th n: ture of the sport 

g eraHy and flow from such part'c~pation (DlB nedett:o v Town ;ports Intl., LL , I 18 A.D3d 3, 

66 [2d Depi 20J4J, citing s e Morgan v tate of · C\ York 0 Y2d 47 484 £1 '997]). Th 

doctrine inc1udes risks associa.t . d with the activity engaged in and has be n applied in ca es 

u tained in gyms and fitn centers (DiBened tto 118 AD d at 663 ci m 

P re:z v New York ity Dept. of Educ. , 115 AD3d 921 [2d Dept 2014]; see Marcano v City of ew 

York 99 NY2d 54 [2002]; Ramirez v Lucille Robert£ Health Clubs, Inc., 110 03d 975 [2d Dept 

2013]; /Jaca,,i KCOR, lnc., 10 AD3d 856 {2d Dept 201. )). The do kine ho1 ever does not 

Cl e as a bar to liabi]ity if th.e risk is unassumcd. concea]ed~ or unreasonably incr a ed 

(OiBenedeteo, l l 8 AD3d at 664 [cih1.fions omUted]}. Awaren s of the rii k of engagrng in a 

p ,rdeular a:cr ivlty j - .. •to be , eased agairnsl th background of the skill and experience of the 

p~uticular plainti ·' "(DiBened tto, 11 8 AD3d at 663-664; quoting Maddox v City of New York 

6 Y2d 270. 27 [ 1985]). 

Here, d · dants established their prima facie enti ] m nt to smnm ry judgment o the 

grounds that plaintiff. a certifi d personal trainer and experienc d fitness participant assum d the 

· k of engaging in the plyomcl:ri exercises t Blink on Ma 30 2017. nu the bum en hffted 
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to, plainti to raiiise triable j e of fi t (Winegrad, 64 Y2d at 53; Zt,c erman, 4 Y2d 

562). 

I ppositio, l plainti f ave:rred Blink failed to provide its trai :iers ,vith a requir d training 

manua], mtake que ionnaire r health inform.ad sheet. Plaintiff further a ,erred that nyder w­

n inexpet 'cnced personal trainer and failed to cond uc an asse ment cf her ability prior to 

instructing her to jump onto the plyo b -, . Plainfff denied that Snyder tolij her to perfonn to he 

bilitie.'>, a trod th cube he was ~ven was 30-w 3,6-inches h'gh and te t"fied that e had not 

previously perfonned plyo exe.l'Cises. , . Jaintiff tesffied that she joined Blink Ln order to reorient 

hers 1f to the world or rune and fitness training and g _ t he elf in hape su ce he h d boon oul 

for the pr ceding two ye-ars focusing on nutri.tion and education, Plaintiff testified she told Snyder 

that sh , h d doin" 1tness t-mining before, had not done it iin a numb r ,of ye and w ted to get: 

back w pe. 

Pl intiff p11 ffered tho affidavit of David Bluman (B luman). He st ted; ba d upon th 

1estim ny ofthe))'arties and his inspecfon of he - ene, U plyo boxes at Blink Fitn came in 3 

dfffere.nt heights: 12 inches l 8~ tnchc and 24 inches. He opined that nyder violated, the standanl.s 

of practice ofpe~ona] tram rs in failing to,,comp ete an , essrn nt {of(ll obtain ptainfffs heatth 

his~ory, sess plaiutiff s abiif e.s prior to ins meting b I to perf. n the ply exce:rcis J or ad vi. e 

her of th risks o the objectivesi ben fits and possible complications of the ex ere· - , B tum n 

rgued, ev o assuming p]ain iff infonned Snyder thats was a p rsonal trainer and wanted 1lo be 

challen ed that do s not obviate the t eed to fully assess her physical abihtie prior to tarting an 

cxeoci e plain since plaintiff was 60 y ms o d and stated th tit had en a wh! since he belonged 

toa gym and wan d to get back into hape. 
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Plamciff re ·oo on Mmhis v v York H alih' Club, 261 AD2d 345. 46 (Isl Dept l999) 

arguing -nyd er unreas naibly mcreas · d the risk of harm to plaintiff by instructing her t pelf orm 

. uch an advanced exen:: i e. In Mo(h · 1 the Coun held plaintiff who was not a nov · ce to weight 

training, assumed the ri ks ordinarily c ailed by prop rly supervised weight training, b , t not 

risk in excess of those usually cncount red~ particularly unreasonabfy incrn ed risks 
attributable to lap - iin judgm nt by tram whose qu l'fi ations were not as represented 
by h __ ll h club _ time plaintiff purchased dub -s sp ialized training packag ; trainer 
increa cd weigh on machine to 270 pound and; despi o plaintiff' · doubts as to whether 
he could hand le weight, urged plaintiff to continue with his repetitions· issues are raised as 
to , hether pldntiff' s mjury was no,t consequence o,f ri ks , hi h, although mherent u 

cight training, ere unreasonably augm ed by eulpab e misjudgment as to plaintiff s 
cap ily to bear o much weight (261 02d at 345),. 

In L vy v Towu Sports Intl., /11c. plaintiff was injrur«I when, whil.e engaged in fitness 

training at d,efondan.t 8YD'I, she fell after beinr directed by er person I trainer 1(d fendant's 

employee) to perform ju:np repetitior on an exercise ball (Le vy, 101 AD3d S 19 [1st Dept 20121). 

The Appcllate Division he1d there were triab1 · ues of fact includmg 

w he her the trainer, knowing that plaintiff had osteoporosis and 1 ad recently had urgery, 
unroa on.ably increased the ris of hann to :plaintiff by recommend· · that she p rfonn an 
ad noed exercise ,. . itk multip,1 repetitions 800 Mathis 261 AD2d · ,; see also Corriga11 
l-' Mu clemakers, Inc.; 258 ADi:d 861,863 [3d Dep 1999]); whethe the train was in a 
pr p r posttton t help guard • gainst plaintiff fallin,s during the xercise~ and whether 
plaintiff voluntarily assume.d the risks or was following the trainer' expert adv·ce and 
e:ncouragernent whi]e atten'l:ptin to complete the cxerei e (see Ma1Ms at 346). 
Here, there are ques ions of ct as to ha ,nydec kn w about plaintiff's abilif and 

it ess and whether she unreasonably increased th risk of ha.rm to phi.Intiff when she ins meted 

plaintiff to per1:0rm the plyo exercises (see Mathis 261 AD2d .at 345~ s~ also levy 101 AIY".)d 

51 9). As "[t]he function of a court o,n a motion or SUil1Il1.MJ judgment is not. to resolve is.sues of 

fact or detemune matters o,f crodibili.ty but morc]y to, detennin hetber such · es ex; t' 

5 

[* 5]



FILED: KINGS COUNTY CLERK 12/21/2020 INDEX NO. 519397/2017

NYSCEF DOC. NO. 61 RECEIVED NYSCEF: 12/24/2020

6 of 6

(114 Woodbury Realty, LLCv JOBethpageRd., LL t 178 AD3d 757,759 [2d Dept 20l9] [dtations 

milted)~ defondant 'moUon · denied. 

E T R: 

HonoraM Regjn111fd A . Boddie 
Just' , Supreme Coun 

. . -c..: 

I,• .. 
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