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u pre me Courl of the State of New Yor 
ounty of Kin.gs 

EILLARD 

Plaitniff 

against 

PP MACA SO, 

Defe dant. 

ndex . 1umber 504636/2018 

~
1 # 001 
DECISIO /ORD R 

Kec:1111 ian, 15 q iml by CPLR §22W {a). of lhe 
~ eonsidcml in r - of dli$ Motion 

11pin ' · 1btl'td 
of or Motion an · Affida ·ii$ Ann~cd.__ ....J...._ 

()Ider lo ho · C1use llDd Affid11vl't!i Anncx·ccL _ _ 

An~" cring Affid11vits .. - ···- ···--·················-···-,· .. ·•·· __l_ 
plyin A.ffid11vt t!; .. _········-,············~···-·····-····-·-,., l 
h iblK,. ... ,. ~,., ...... ·--········- ················,.,..,., .. ,.,, ... , __ 
i r "•" ""'•'••'"'•"• •••••• • • ••• • • • - • • • • •• •• o•o-•• o• • o• ••o- o•o~ o•p• o•O --

pon review of the foregoing docum nts, d tT ndant 's motion (Seq. 001) for summary 

judgment on damages only is decided as foll ,w : 

hfr1 iffbring th·s a tion for dam g b on mJun h daims to ha e ·u c· in d 

during a mo or vehicle accident ,; ith d f; ndant on ·· ugu r I 2016. ln his biU of parti ulars,, 

p ain_ti ff tat . the a cident caused lllll to . uffi r m ng th r thing , bulging discs in. his 

c rvicai and lumbar spine as well as a left h. ul ' r pra'n. 

At his deposition, plaintifftestdi d lhat h b r . n to seek treatment approximately two­

we ks after the accident. This treatment inc]ud d ph., ska] therapy and acupuncture, and well a 

a b Jt · or his lower hack. Plaintiff testified th t h al , · c ived treatment for his left sl ould 

· r m Dr. GolaH Nej ati for severa] months .. P]aintif ti fi ed that, in 2 0 19. he ended his treatm nt 

• :r h' in'uri s re]at d to this accident v.ith Dr. j ti. PlainHff at o testified that he has n th d 

an org ry or injections as a result of this aocid nt. asd plaintiff testified that he was in a 

pn motor hi le accid.ent in appro ·mat 002 and that as a resul of this prior a cident h 
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At d f; nd nt s reque t plain ·rr appeared for an e, amination b D1. Ja Eneman an 

orthop die surge3 n, on Jun 25, 2019. As explained in his port~ Dr. neman p rformed t·ange 

of mof on tests on plaintiff ~ervical and lumbar pine and left should r. Dr. n man found 

decreas d range · motion in exteJtsion, right and left rotati n and right and left Jateral fle. i n in 

p]ainti ff' s cervi I spine. He found decreased range of motion in e tension. and right and le: 

later ·1 bending in plaintifr lumbar pine. Lastl • he found d, creas d nexion, abduction, 

ex~ rn ] rotation nd intern ] rotation in plaintifi s left ann. Dr. Eneman state th t these re u ts 

are not supported b I obj finding " and th the dee ased rang fmotion · due to 

pfaintifrs age. which was - years old at the tim of the ination. Dr. Eneman conclud s 

toot th accid nt aused th inj urie nd that lh - tre.atment plaintiff r oci ved w re.Ila.led t the 

injuri • . Howev r ~ des pi conceding plaintifrs fum.:.tional .imitation , he con ]ude:dhat 

plaintiff is not di abled. 

Defendant also submits report from Dr. heldon F it, who examined MR1s of plaintiffs 

oervica.1 spin lumbo. acral pine and left shoulder. Dr. F it stat . in his report that mefi are 

injuri, s to thes areas, but that all such injuries . degew:rntive and 1 ntraumatic. 

In opp ition plaintiff ubmn an affirm tion from Dr. A]e ander Has lkom. 11 m dical 

du:ect r of Jamai a W,el]n . Medical P.C. in Br oklyn; w York. r. Haselkorn certi J, the 

medi I records from his fa m ty and attaches th m o his afli rmat io,n, The re . ord · are more than 

200 pa es and ho treatment of plaintiffin 20I6 ru d 2017 "Y ari u doctors. Dr. Hasel •om 

summarizes th treatment in his fina] narrative report, dated Septemb r l 9, 20 l 7. In his report, 

Or. Haselkom d scribes a number o range ofm Lion t st aU ofwhl h found o: erd.11 d nes 

in nm e of mot'on in plaintiffs cervi al and lumbar spin , He concludes that pl intiff' s injuries 

were caused b the accid nt and that plaintifr ical Hmita ions ar perman nt. 
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Plaintiff also ubrnits the reports of Dr. reenberg,. a md"ofogis4 . xam· n d 'MRls of 

plaintiff cervical ~pin t lumbar spjne and left shoulder. In hi reports, r. Greenberg opines 

that plaintiff ustamed bu ging disc in his cervical and lumbar spin~ as · U as a tear of the 

superior gl noid labnun in plaintiff'. left should r. 

In addition p inf ff ubmits an affirmati n and medical record!· from Dr.. ark 

Gladsk:in. In his affmn don, Dr. rnad tein stat that his offi treated pla'ntiff in No mbcr 

2016. At that time, h as diagno d wiith ••cervica radiculopa hy~ iwnbar radiculopath 

m algia du to the injuri '\ and wa: , commend d to, corttinu ph ical th r py and undergo 

electro-di a nostic testing for upper and lower e tremities. Plainti ff later returned in Augu t 20 17 

and was di :,gnosed '1 ith ervical fa ndrom . 

Lastly, plaintiff ubmits the ffinnation and records of Dr. Golali N JatL The rds 

sho that plaintiff began t1 eating with Dr. ejati in Jun 2018. During that first isit,, Dr. ejati 

perfonned range of motion tests on p]aintiff and ound that pJaintiff's mov ments in hi neck, 

lo er back and left sh ul r we.re re tricted. Dr. jati oontinu d to md imi ar res ri U ns on 

subsequen isi.ts. Plaintifr s most · nt do cum nt d examination with D:r. · ejati v.ra m 

October 20] 9. During th t e amination. Dr. ej 1i found d -cr _ed range · motion · hen 

ompa11ed t normal valu • in plainti , cervical and lumbar ine and left I ou!der. I I ,opines 

that plaintff s injuries werae caused y tl1e accid nt and that pl intiff' s phy ical restrict'on are 

pennanent. 

Analysis 

D ~. ndants mo · for summary judgment kin,g di mi . ] on th ba is that plaintiffs 

inj11ri,es do n l satisfy on or more of lhe "serfous injury'' catcg ries set forth i.n Y Insurance 

La § 5 l02 d) (Toure v is Ren/ A or Sys .• ln . 98 Y2d J 5 350 [ 0021). . t th. JY 1 as 
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the medical affirm1,t1tions submitted b both parri r at triable ques fans of fact r, garding the 

degr,ee of plaintifr s physica] restrictions and wh th r the accident caused those re trictions ( Chul 

Koo Jeong v Denlk~i 137 AD3d 1189, 1 l90 2d Dept 2016t Kanic Realty Assoc .. , In·. v uffolk 

County Water A.uth.~ ]30 AD3d 876t 878 [2d D t 2015 ). Furthermore although pl jntiff 

acknowledged a prior accident thm: affected imil ar as of his body none of th ammmg 

doctors add.re an prior injuries. As a re u.lt, d. d nt s examining ph I ian fail to lead 

e:stabl i ·h an al rn t ,cau e for plaintiff's admitted inj uri . 

Co:ncl.usion 

DAT 

Fo th: for oing reasons, defendant s m tion for summary judgment is d n' d, 

Thi co titutes the decision and ord r f the urt. 
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