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Al an I ' , 1'em1 Part 81 of th 
Supr me Court of th tate of e O 
Yor held in and f, r lhe County of 
King • at th Courthouse . t 3 60 
Adams Stre t, Bro lyn. w York 
On tl e l ~t day of Septcmb~r. 2020. 

PRE E T: 
'ARL J. LANDI INO, J . . C. 

DARRYL MATTHEW Index o.: .. 08751 _Q 18 
Pla!ntiJJ: 

DECI 10. DORO R 
-atgainst-

WH T' EX T I I C.andDELOARH r AlN o • on S q 1, ne-e 1 
Defendant. , 

- -------- -- -------------------· ------- --·---------·-- - ---------- -------X 

Rec.itat' n, as r quire<l by CPLR 22] 9(a), of th papers nsider d in r · · · : 
Pap CEF) 

o ice ,f lo i n and 
ffida its (Afl umations) Anne ed ... .......... ......... .. ............. .. ............. .. r · -24 
ppo ing ffid ,vit ( ft1rmati ns .................................................. , . . . . . . 2 7 ~ 2 9 

Repi_ Affida ii ( ffirmation ·) . . ........... ........... .. .................................. 2 

After a .revie .. of the papers and oral argument the Court finds as foUow . 

"his Jaw uit arl · out ,• a mot l vehi accicl 1 t that Ur.:g dly ccurr d on F • ruary 5. 

2008. Plaintiff Darryl anhew (her inafter • th Piaintill') aUe res in his Complaint th on t at 

date h uffered per mal injuri • after th ehi ] • 1 e ;.J a pa~ s ·nger in " ·a s111.1 kin th rear b ·• 

a vehicle o\vncd by De-F·ndant :Vhafs c t 'f i inc. and ope ,tcd by D fondant Deloat fos. in 

(her ina[ter '·th Def 1 \fonts" . The Pl in ti ff further alleges in hi complaint that tht: oJlision 

;cu - d ...,..,.-hi1 .. the v hi le h \•ms a passeng r in , . , l a ,i;o,mp]et _ . ~ p on d m '1reet at or 

ne.ar il intersection "'1ilh lillaf}' 'treel in Bmokl n. · Yo1-k . 

Tne Phtinti ff m vcs (motions 'cquence U 1 for n order pu ·suanl to CPLR 32 l 2 grant in 

·umm ry judgn enc n 1-e i su oflinbility in vor o the Plaintif . l) finding lhat the ·e 1icle h • 

was , passeng r m A'D free rrom cc mpardf\' neuli crce. _) strikinl! th O fend nt ' 11·11 _ 
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nd ) r c ed"ng to trial on lhe i c of d.amages. 

The Pla'ntiff contends Lhal su1m11ary jud m n1 hnuld , rant d in fa . or of the P]ainti ff on the 

i.suc of liabil ity given that the mot01 ·eJ '·l lhat th " Pl· inf "fw·as a passenger in ,vas rear ended 

while stopped. In opposition, the efend nt ' gu · that · h motion . hould be denied as there are 

triable issues of fact that sht u[d prevent this : urt ft m 1rmting summary judgment at this time. 

H has ]ong bet=n established that 'l Jumm judgment l a drastic remedy that deprives a 

litigant of his or her day in court. and it • h uld n y mplo).1t:d \Vhen there is no doubt as to the 

absence of triab]e is ue of at rfa f· t.' ' Kolivas v. Kir ·h<?ff. 4 03d 493 [2d Dept 2005], 

·iling Andre 1'- Pomero.1.-·. Y2d 61. . .2d s- [1974 ]. The 

roponent for the summary judgm nt mu ' l m· 1 
• primufucie . ho~ ,fog of ntit ement to judgment 

ru a mau.er of aw. t nd rin urn c icnt 

fac.L . ee. heppard- fnhlC!J 1•_ Kin · IO D d 70, 7 [_d D pt 00 ]. it ing Al 'QI" = v_ Pm_iJ1f!Cl 

Ho. pita/ 68 _ _dJ _o, 2 . -08 . Y .• __ d 92 , 0 l . ·. d ~ ,., [ 1986] · WinetTl"Od v_ New :t'.or 

tniv. lied Ctr .. 164 Y _d 1. 

Once a mo -i n_ part,,. la: m d a vrima . _ ~Jng c · i . en it1 m!.!n . to summary 

vid ntiary proof ·.-Hi missible form . 

,a t hich equh'e a trial of the action.." 

judgment ""Lhe burden shills to , he op m 

sufficient lo est, bli~h the I;! · s1 n 

Garnham & Han Real £. tate Brok •r · \' )pp ;nhf!inPI'. 148 02d 493 12d Dept 1989]. Failure lo 

make such a showing requir s de -·a f tl moti n r ardl ss of the . ufficicncy of the opposing 

papers. See Demshick v. Onty. /1011 • • i fRmt. 'or1 , 4 I .. d 5 I 8, 520. 824 N. Y .S.2d 166, 168 f2d 

ept 20061 see Menzel v_ Plotni k, 20 D2d 8 58 59, 610 . . ·. d 50 [2d Depl 1994 J- U 

i true that «[al plaintiff is no long r 

establishing his or her prima jacie ca ... 

fre d m from comparative fault in 

n h w ... th t the defendant's negligence ,vas 
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a. · ro · · nate cau · - o th - all g d inj urie . " 7: gana h . Auto Mall Fie.et Mgmt., Inc., 1 ·63 D d 

IO 3, W34 8 N.Y . . 3d 7. 75 [2d Dept 201 .]; Rodrisruez . Clly·of , eJJ York, 31 d31 , 

320, I.01 . JJd 366, 37 l [20 8]. 

Turning to th m, _ rits of the instant motion, tl e ourl finds hal sufti ient e id nc,c h11s 

been rcsenWed to st bJ i h prima fa i,e tht t. th Def ndant \¥: · the of· pr xim, te cau. e I the 

accid1.:nt. ln sup ort of it app 1i ation th " Plain iff rdies n hi atlida\'tt ..... h Plain iff st ed th t 

··[wle w-re topped for a red traffic light.'' The Ptailli 'ff lso state m hi affida ~t that .. lp]ri r ,o 

impact w . ,er fu fy stopp-d for maybe 30-60 s•econds and w did not chang lane · to- at least 

t n [ m ] ( l) full minutes · and ·[wl1e ere n t mo in \-vhat. oc er when 1o;•e w re · truck 1.vithout 

warrung." Tl .e n lidavit f th . Plaintiff i • uffi i nt for he Pl in iff to establish ,- prima. aci . 

sho\ving. er? Matline: '. lif:n. 16 D 9 l, 82 . . . · d 130 [2d Dept ..:Ol . hi. ·s bee _u '\,; 

··ral re r- 11 coLi ·ion wHh "1 sh PP d 01' lop:'lin-1 V h• te ·reate.· aprima.fucle C 

, ~a inst th _ operator o' · th • r 'ar vel kk tl er b rcquirin , th- t pera r 

neg 1g b m id. n 1 , n n-n H. nl explanation or the c Iii ·it 11:· Klop hin 1 , Ma-ri. 4· 

. D d T7 7 7,846 . . '.2d "'n. 11 r2d De t 2007]. 

In op o ition t tl I:! n otion th D £ ndant has fa' led to raise a m teria issue of 1 t that 

\:Vou d p1 vent this 'ourt fr m [lrnnlin, the Pl· intif · mot~on. The ·fon ant pro 1'd d P H 

ep n. E en · s. uming its a mi ibilit;>1, the Def ndunt driver i. purported to ha e cknowlcdgeJ 

hi tin the Pl · 'nfff · · , , ·hi· in th re r. , m.l rai . e" in ·ondu. ory fl . hion th, t Plaintiff's 1ehid 

:lopped }1 ct at the tra fie ii · hL T e Defi ·nd n dr' - did n )t: lat wl at olor th traffi.c signal 

was at the time f the ac ·id~nt. 

Oef ndant Driver' a t:ons \.Veli' the sok proximate cau e of th..: accident. . Haknkian i•. 
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' 

ofiVew l'ork, 14 1084. lO&S, 49 N.Y. '."'d 7"9. 741 [1d Dept10 I 7J [a sup pri r to reachlng 

a Jim,, or red lieht 

Based u, nth foregoing, it i h eb RD RED a· fol1o'"" : 

The Plaindtr motion (motion sequen #1 ) is granted. The Defendant v hicle was the 

sole proximate cau the accident, the Dcfi ndants' thi rd affi rmati ve <l fons of comparalive 

ne ligence i. di. mi:s . and lhe matter w1 1 p,r d to trial on he issue f dan1 g · . 

The fores i ng n. ti tu . th D i ion and Ord r 

EN ER: 

.., 
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