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. 
' 

At an IAS Term, Part 81 of the . upr me 
ourt of the Starn of New York h Id in and 

for the County of Kings, at th u h u. 0 
60 Adruus Street, Brooklyn, · c . Y rk On 

ARL J. LANDI I · ·o, J. . . 

-----------------------------
TIIO Y TO., 

Plaintiff. 

-a ain t-

MPANY and RONALD PO G 1R, 
Defendants. 

the 1 ~l day of eptember. 2020. 

Index o .• 517447 018 

Cl DORO 

Motion Sequence #1 

Re itaU n, required by CPLR 2219(a)~ of the p ,p rs onsidered in review of tl1is motfon: 

Papers umbered (N 
oti f M ti ro , otion and 
ffid it ffi rmat ions) Annexed . . . . . .. . . . . ... . . . . .. . . . . . . . . . . . . . . . ... . . . . ... . . . . .. . . . .. . . 1 0- 16 

Oppo ing ffid its ( ffmnations) ........................................... .......... ..... 19-24 
R pl ffida its ( . ffirmmions) .............................................................. 25 

h' lawsuit arises out of a motor vehicl a cid nt that allegedly occuned on Ma c1 2 201 , 

PlaintiJf An·thony winton (hereinafter "th Plaintin ) alleges in his Complaint that on th. t d tc he 

8Uff. r d p n I injuries after the vehide 1 e wa op t-ating was in a multiple ehicle c Uisi m with n 

p rat d by Defondant Ronald Ponger an , wn d by Defendant MTA Bus Company h rein, fter 

referredt llcctively as 'DefendantMTA ). Th Plainti~ Ueg inhi comp]aintthatthem rvehi l 

ne--a:r it 'nt tion ,ith adboro Road · n th 

v York. In hi rifi d B'H of Part" ular the Plaintiff al] 

unt of 

to hi 

umbar pm nd that he suffered a • i nil1can lim"ta i n of u e of a body function r l m~ or a 

medic U d l 1mined injury or impairment of n n- nnancnl nature '!Nhich prevents Pl · ·ntifl' from 

pet fo ming ub tantially al1 of the material acts whi h n titutc his usual and customary daily a ti vi ties 

for not I ' · than ninety (90) days during the on hundr d ighty (180) days immcdiatcl,· f llowing the 

oc UTT nc - of the injury or impairment >! 
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Defendants mov (motion: sequence #1) · ran rder purslkwt to PLR 212, gJanting summary 

judgm tn and dismissing t1 c mpJaint ,of the Plain ti f on the ground that n o th injuries al cgcdly 

.su tain d by ·the Plaintjff m t the "'serious inju ~ thr hold requirement of In urance Law . S l 02 d). 

· 11 Plaintiff oppo~·e · th m ti n nd argu that the D f ndanl! ha e fo-h:sd l m t I heir burden and a 

re ult th motion ·hould 

h ha· long: e n t bU h d that ··l[slumma.r I j udgment i. a drastic: r m dy lhat deprives a liti 1ai1t 

or hi::, or h r day in court, and it should only b cmpl< yed wh n there is n > Jo 1bt as to the ab~en1; )f 

tl'i, l I issue. of material foA:l. •· Koliva v, Klr h 41, I AD3d 493 [2d I) p 0051, ctt;ng Andr ' 1•. 

Pom 'l'O)' , 5 Y2d 61. 3 4, . 62 .Y .. 2d 1 . ,_ 'd 853 [1974]. Th pr p n nt for the umm ' 

ju lgm n1 n u t make o judgmen ru· u m· 1 t ir ,f la, ·_ t n erin • 

of n mat ·r· I i u of fact.. e heppard-M(1bleJ 1 . Kin , 

IJJd 70, 74 [2d D pl 2004j, cilinu Alvarez i . Prn.v1ecr Hospital. 68 _d_ 20, 324 ~08 .Y.:._d 

9.., ·01 · .E.2d 572 I 9 I' Winegrad v. New York niv. l ied. Ctr., 64 NY2d 8 l , 853 487 .Y. '.2d 

• '16 476 N.E.2d 642 [19 ·1. 

Once a mo,•ing p rty h made a prima .fa I• ho ·ing of its entjt cmcnt t summary judgm · n . 

··t 1 b 1r n . hifi:_· v· d -ntiary proof in dm• ibl onn um i~ t I 

:tubli:hthe xi tenc~cfm·t rialissuesoffa hhi hr_quireatrialofth acti n·u{tmham&HanR •al 

Esta!(! Brokers v Oppenheimff. 148 AD2d 493 [2d , pt 1989]. Failure to m k u h a sh.owing requi 

·ni 1 of the motion, r1.: 1ardl ss of the sufficienc. of t1 opposing papers, ; ~, <!mshick v. Cmry. Haus. 

Mf:{mt. Corp .. 34 AD3d 518. 0 824 N. Y .. S.2d 16 168 [2d Dept 2006 J: s,, M n7 el v. Piornick, _02 

D d 8 8- 9. IO '. . S. 50 T2d o~ pt I 9941. 

In Uipport of th ir m llion the Defi ndant pr m r llinued medic I n rom Jay \1 - Em:n an. 

1. . Dr. E.nem.an ,c amir d th Plaintif on Jun .. 17.2019. more than a air af ·r th . dare ofth a id nt 

~ I art o the exarninati n. r, En man conducted rang f motion t sting o th Pl intiff s ]umbar sr i1 . 

with the u~e of a goniom"·t,'>r, r. neman found ··[r ru11- of motion of the lumbar 'pine reveal:s forward 

fl , 'on to 60 degrees (60 normal), extension to 25 d g s (25 norrna]), right I t r~ l bsfid jng 25 degree 

(2 n m al), and eft lat J b n ing 25 degree (2 n rmai).' Dr. Enem n pin d that ''•Mr. ""·nton • 

f hi , cupation riction or 1irnitation and 

ap blc o . p rformin of dail li in . (D , nd· nts · otion, ,. hi hit E} 

.I urning to th m rits )I the Defendants' me lion, th . Court is of th pinion that the Defend nt. 

hnv not met their initial burcl n of proof. See Che .!lonµ Kim v. Ko. ·soff, 90 AD l 969. 969, 934 . ., ,2d 

2 

[* 2]



FILED: KINGS COUNTY CLERK 09/17/2020 04:18 PM INDEX NO. 517447/2018

NYSCEF DOC. NO. 29 RECEIVED NYSCEF: 09/17/2020

3 of 4

867 [2d D pC O 1 I]- Th :ontend I t t rmed repo · f Dr. Eneman -upp rt th ir 

t _ uffer a eri · .' ry as e med u La i.,· ." ~ W2(d). Dr. 

Enemar ndtckd a. medical · 1 ination ofplainti n June l7) 201 n re than a year a 1 lhc date of 

the accid nt. Dr. ·ncman, r vi w d a Magneti Resmi mce maging ' an (MR ls) of the Plaindff. These 

\.1:Rls w r rfonncd relativ ,, ·hortly aft.er the mot r vehicle incident. H >wever whi]e Dr. 

not that th Plaintiff plain d th I h did not , ·ork I lr tive month 

ondiLi n. id n )~ pin on th abilit •·ti . Plaintiff during 

thi . t:arl 1-accident p ri: >d. neman did not ddrt:ss P1aintiff' · ''90/180" laim. In the 

instanl p djng. the Plainti [1 s ill of Particulars indicates that he b c m incapacitated from M~1rch 

3(). _o 18 l ugu t 1 . 20 l . hat i · more. the PJ 'ntitT, t hi th.the 

·ru unab return o :or d appmxima rl ' . a result o · hi · injuri 

au d v the ·c · dent. (D ~ nd fotion . 

that them< tion fails to adcqu t· ·], address, m; an alt flaw·, the Plainti.11 • 1 im set fo1th in th v rified 

bill of parti culars, that he sustain d n medical]_ d(;!t'-!rm·ncd injury or impai rm nt or a nonpemnncnt nature 

vvhid r·v · ~d [her from p'rl rnfng :ub_ ta11fall: all of the materfoJ a t whii..:h constin t [I ·r u ·1,.al 

and da·1 · a ·ti r n t le s than 90 •. durin the l O d· ' immedia I ' :fi , . 
a<.'(;ident .. 1c Au,iow· 11_ Singh ' 0 D3d 686, ,934 . .' .2d 240 [2d D p l DJd 

904, 90 , 17 . . .2d 575 12d D pl 2011]; Menez v. Khan 67 AD3d 6 4,889 N.Y.S.2d 4 2d 2009]; 

Faun Th ti,, Buu. 34 AD3d 447. 4 81 824 .Y .. 2 132 [2d Depl 00 ]. 

v n 1ssu.ming arg1JemJo that the Defendan haid met their prima a ·ie burden. th 

- ff has rais d moteri- Ii: ·ues of fit I · to his abilit_ 1 m l the rhre_-h Id 

urt nnd 

uired b 

. _w 5I02. The Plaintiff relie on an "niti l v luation from Dr. ho11n1s P,obre an RT repo l 

from Dr. ra.yan B. Paruchuri and an examination r port from Dr. 1ia.n Haftcl. Dr. Haftcl e n1ined 

the Plajntiff • n several occasi n . 

r. P bre c amined th 1 inti ff on April 6, 201 . 8 days after ,h ~,cd nt. He found pr n unced 

limic.ed rang of mo ion in th Pl· in iIT' lumbar pin "th the use of a g ni m t .r and au. II r I· ed 

th limit n to the accidcr t. n tember 5 019, Dr. Haft.el ,condu t d range of motion ,c ·ting of 

the Plaint it . It mhar spin~ with the use of a goni m _ r. Dr, Haft. I f un that ·-Mr_ wini n'' lumbar 

spine forward flcxion rang ormolion was 55 degr 

is 90 d g:r ·, · - hereby liefle ting t 39% los . of th u:c of hi· lumba -pin 

motion 

3 

[* 3]



FILED: KINGS COUNTY CLERK 09/17/2020 04:18 PM INDEX NO. 517447/2018

NYSCEF DOC. NO. 29 RECEIVED NYSCEF: 09/17/2020

4 of 4

.... 

for that motion is 30 degrc - thereb reflecting a 3% loss f the use •Of his Jumhar ·pine extcn. frrn 

motion.• Dr. Haft 1 opmed that "the pa h ,logies, refl ted in RI report and films and th 

moli n losses that he has experienced in hi .. lumbar pine wen t he prndu t of any de. n rative or pre­

exi Ling conditi n in hjs back but, rather, are directly attribulab • to the ac ident given th nature r the 

a idenl in v hi h Mr. int n was, in ol ed hi mplain,ts relating to hi ba k and k of an pnor 

injuri • · to that part of his b d , th ons t of pain that area of hi b dy short]y oHowin, th accident the 

lack [" any complaints re]ating to tha are rior to th ccident, my review f Mr. Swint n's record and 

th re ults ofm aminati n of r. winton:~ ( Plaintiff's · ffinnation in Opposition. E. hibit ). 

PJaintiff evidence, n mely th ffinned r ports of Dr. 1 aft.el rai tliable is. uc. of · act with 

McNeiiv. ity Tran.sil uih. 

60 d 1018, 1019 877 ... 2d 351 5 [2nd O pl - 009]. "An pert' qualitati a essm nt of a 

plaintiff. conditi n also may uffice, pr•O ided that th -vaJuation has an o~j ti.ve basi and compar the 

plaintif1 1 limhad n · o then ,anal function purpo e and use o th ~,ffected · d organ member fun ion 

or m. Tom 2d 4:5. 774 .E.2 l 9,7 (20 12]· se,e Du I 1. 

Gre "ti 84 NY2d at 798, 622 N .Y .S .2d O 64 7 . .2d 105 [19 SJ. 

Based up H1. the foregoing it . s l r by ORD .RED as foU ,v. : 

D ti n<lanl · mo ion for 'l mn a · judgment 

he for- . ing con. ti lule~ the Deci ion and rd r of the ' ourt. 

ER: 

c::. .. 
c..,,:, 
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