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p T: 
HO . ~ t LA DICI 0. 

Jmmce. 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -X 
JES I A JEA -B - Pn TE, 

Platntifh 

- against -

SAMA THA MOGANN A-GOWDA, 
Defendant 

At nn IA Term, Part 81 o the uprem 
C urt ofthe Stat of Yon held in and 0 
or the C unty o Kings at the ourthou.se, at 

360 Adams Stre t Br oklyn, ew Yo k, on 
th 29t11 da o,f O tober. 2020. 

Index #: 51249 /20 

DECI 10 AND ORDER 

Motion equ nc · 2 

Ree·tation required b CPLR 2219( 1 ofth papers ,con idered in the ti iew oft1his motion: 

Papers umbered ~e-file) 
Notice of Motion a_nd 
Affidavtts (Affirma1tioos) Annex d • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • .. =28 __ · •-.,._35:;;... _ _ _ _ 
Oppo · ng Affidavit (Affinnations) _... . . ... .. ..... .... .... .. . . . . . . .. _40 ______ _ 
Reply Affidavits (Affinna ions) .. ... . . .... ..... ... ..... . , . . . . . . . . __ 4 __ 1 ____ _ 

After a revi w of the pap rs and oral argument, the ourt finds as ollmvs: 

Th instant matter is a fl rsonal injury action ating a motor vehicle a ident on ar h 

2 2 0 ·i 6 that • ccurred at o near th Bel Parkway -· ew V o:rk neat to it 11 . Th Plaintiff. Jessica 

Jean-Bap i te (h reinaft r referr d to the ~Plaintiff) was aUegedl stopped in tmffi and w 

struck in th rear by tJ1e Defendant. amantha Mo anna-Gowda (hereinafter r forred to as the 

.. Defendant" . Th Plainliff now moves (motion sequence #2) 'Or rui order, pursuant to CPLR 

3212, granting the Plaintiff -·ummary judgment on th issue of Habi i y. 

The Defendant oppose the motion (motion sequ nee #2), arguing that th Pl :ntifr 

mofon is p eduraU d ficient becau _ the Plaintiff failed to annex a copy -of tbe Plain ifrs 
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deposition transcripl in her pap _ 

dras · c a 11emed t gr;- nt under th 

he Defendant also at. ues that ummary j udgmen is too 

ircmnstari p esenred. 

The .Plaintiff in repfyt argu s that the Phiintiff's failu, to anne. a c p,y of th Plaintiffs 

dcpo ition transcript was a d ri l error~ and th Defendant' depositim1 transcript was filed 

twic ·nstead ofth Plaintiff' d i ion tran :ript. Th.e Plain ·tr annexed p ofthe Pl iotifrs 

dcpo ition transcript to her Reply. 

ummary judgment is ad tic 11em dy that depri _s a ii igant of h' or her da in court, 

and it '. hould on · emp oy d when there i no doubt s t the abscn _ e of triable i u of 

ma:l rial fact" Koltva. v. Kirchoff' 14 AD3d 493 [2d Dept 2005], citing Andre v. PomfJroy. 35 

Y2d 61, 364 362 -.Y .. d U4l~ 320 . . 2d 853[1974]. The pro ne11t for ummary 

judgment must m~e a prima facfe sho\ving f entitlement to judgment as a matter of law, 

tendering _uffi ient ide ce to d mans rate ab m t rial is-su - ffa t See ' 'heppard­

Mobl ;.v v. King, 1 AD3d 70, 74 [2d Dept 2004 citing A/v: r z v. Pro.~ I Hospital, 2d 

320, 324, 508 . . .2d 923, 50 .. E.2d 572 L 86]; Wine rad v .. New York Univ. Med. Jr. 64 

2 8 m, s-3 4 7 .Y . . d 16 476 _ ._d 642 [1985]. Ind temiing motion for ummary 

jud ment, evidence must he viewed in the Hg t most favorable to the nonmoving party, nd all 

reasonab1 inferenc mus re l ed in fa r o the noruno ing party. Adams 11. Bn, 10, 124 

A cl 566, 566 [ N. .S.3d 280 28 [2d Dept 201 5] citing Valentin v, Parisio I 19 D3d 54, 

9 9 .Y.S.2d 621 [2d Dept 2014 · Escobar v. l<t'4 U6 A.D.3d 735 983 .Y.S.2-d 6] 2 [2d Dept 

201 ]. 

Once a m ving par y has made a prima facie showina of its ~ntitlcment to s~immary 

ju gJrl nt •'the burden shifts to th oppo· ing party to produ ,c id ot:iary ro fin admis ibl fi rm 

sufficient to esta lish the exist n of material issues of act which requir trial of the action. ~ 
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Graham & Han Real E\·lale Brokers v. Opp nh im r, 148 AD2d 493 2d Dept 1989 . _•ailur, _ ·to 

mak such as ing requires denial ,o the moti n, regardless of the sufficiency of the oppo ing 

pa _r . ceDemshi,ckv_ Cmty. Ho·us. Mgmt. , p. 4AD3d 518 520 82 , .Y .. 2d. 1'66, J, 

[2d D pt 200 J- - \lenzel . Pfotnick 202 AD 5 • 558 559 6IO .Y .. 2d 50 [ d Dept 1994}. 

• When a defendant op rates a ehid that trik another ehicle in the rear th d fe ant 

ubject to a pr,esumption that he or sh n gHg n in fai ing to, keep, a safo di :tan betv.• _ n 

th chicles, although such pre umption may b overcome by the presentation o vid nc 

sui11cient to rebut the inference of negligen ( e Karakosras v. Avis Rent A Car Sys., 01 AD2d 

32 756N.Y.S.2d6l;101 Reedv. New York ily Tr, Auth. 299 AD2d330, 749 .Y .. 2d 9·1; Lal 

, Wolff, 224 AD2d 392,638 .Y.S.2d l 0). 11 Abr.amo·v v. Campbell, 303 AD2d 697, 697- 9 • 7 7 

.Y .2d 100, 100----01 [2d Dep -., 2003). 

it relates to the i ue of th Plaintiff' d 

d uments wi hin the record to d ion pursuant to CPLR 221 . ation tar 

M, rtgage ", LLC v. Bailey, 175 D3d 697 l08 .Y . . d H l [2d Dept 2019]. dditionall th 

d position transcrip'l, as ded, indicates th 'twas erv d by the Defendant upon the P aindff. 

·u h tl Defendant has suffered no pr--ejudi.ce. Th r fore, based on the evidence, the Plaintitrhas 

n:et l r primafacie burden. This ·s because '[a] rcar~e d c-0Hision with a stopped or stopplng 

hicle creates a prima facie case of neg]ig n a ainst the operator of the rear ehicle, th rcby 

uirin that operator to rebut the in , - n of n _, ligence by prov'ding a non n g igent 

planatio1 for th ,collision. Klopchin . a ri 4 AD3d 737 737 846 .Y . . 2d 311 t I (2d 

D p · 2007]. o _ uch evidence was pr .s nt d b th D fendant lO rebut the Plaintiff's pri,i a/a i 

·ng. o,nsequent1T,. th.e Plaintiff m don (m tion sequence 2) is granted. Th Pl iintiff · 
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awarded ummary judgm nt on th_ issu ofliability in that the fendant was n gJigenl and th 

sol, proximate cau e of the accid nt. Th matter shaU pr ceed on the is ue of damages .. 

h i hereb orde d; 

M don quence #-2 ·s granted, th Plaintiff is. awarded ~um:mary · -dgment on th · issue o, 

JiabHity in thait th Defendant was negligent and he so] proximate cause of th accid nt. The 

rnauer sha proc ed on th issue o darn~ es. 

This cotlS ' tutes th Decision and rder f the Court. 

E TER: 
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