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Plaintiff, .
-against- '

Urbana Cab Corp. and Mohammed Meah
Defendants
---- - X
Rec1tat|on, as required by CPLR '2219(a), of the papers considered in the review of

Defendant’s Motion: !

Papers Nufmbered

Notice of Motioniand
Aﬁidavits/Affim'fations Annexed.........oocoeeeeennn. 1,4
Affirmation in Opposition Papers........................ 2,5
Reply to Opposition Eapers .................................. 3,6
gThis action was commenced by f)laintiff, Jesus Medina (“‘Plaintiff”’) to recover damages
for injuries that allegedly resulted from a motor vehicle accident that occurred on June 14,
2017. Defendants Urbana Cab Corp. anid Mohammed Meah (“Defendants™), move by Notice of
Motlon (MS # 2) pursuant to CPLR § 3212 for summary judgment for an order dismissing
the summons and complaint on the ground that Plaintiff did not suffer serious injuries within
contemplation of New York Insurance Law § 5102.
The proponent of a motion for summary judgment must make a prima facie showing of
cntitlexnent to judgment as a matter of law, tendering sufficient evidence to demonstrate
the absence of any material issues of fact (4lvarez v Prospect Hosp., 68 NY2d 320, 324
[1986] ic‘in'ng Winegradv New York Um’t’:. Med. Center, 64 NY2d 851, 853 [1985/, Zuckerman v
City of;New York, 49 NY2d 557, 562 [1980) and Sillman v Twentieth Century-Fox Film Corp., 3
NY2d 395, 404 [1957]). Failure to mok%: such a prima facie showing requires denial of the

1 of 4



ETLED. _KIT'NGS COUNTY CLERK 0171972027 " I NDEX NO. 501127/2018

NYSCEHR Doc. NO 57 - . , RECEI VED NYSCEF: 01/21/2021

[* 2]

motion, regardless of the sufficiency of t:he opposing papers (Winegrad v New York Univ. Med.
Center, 64 NY2d at 853). However, once this showing has been made, the burden shifts to the
party opposing the motion for summary judgment to produce evidentiary proof in admissible
form sufﬁcie_nt to establish the existence of material issues of fact which require a trial in the
action (Zuckerman v City of New York, 49 at 562). |

Defendants submitted reports of their orthopedic and radiologist independent medical
examination by Jeffrey N. Gutman, MD and Scott A. Springer D.O., who performed
examinations of Plaintiff on September 18,2019 and August 8, 2019, respectively.

Dr. Gutman measured Plaintiff’s range of motion in the cervical spine, lumbar spine and
left shoulder using a goniometer and found restrictions to all. Dr. Gutman concluded that these
restﬁctions to Plaintiff’s range of motion are due to and compatible with his age of fifty-one (51)
years. Dr. Gutman’s reported his impresision as Plaintiff’s cervical, lumbar, and left shoulder
arthroscopy as being resolved. Ultimateljy, he opined with a reasonable degree of medical
certainty that there is no objective ﬁndirigs or evidence of residuals or permanency.

Dr. Springer reviewed Plaintiﬂ’q magnetic resonance imaging scans of his lumbar spine
that was done twenty-one days prior to the accident that occurred on June 14, 2017. He reported
that there was straightening of the normal lumbar lordosis, diffuse disc desiccation most
prominent in L1-L2, L2-L3, and L5-S1,'-moderate loss of disc space height of L3-81, Dr.
Springer concluded that these defects arée unrelated to trauma and caused by degeneration. Dr.
Springer revealed that on the L1-L2, 1.2-L3, L3-L4, L4-L5, L5-L6 leveis it showed mild
subligamentous disc herniation with mild mass effect on the anterior thecal sac. He opined that
the MRI scans showed an extension into the bilateral recess with some degree of stenosis. He
further concluded that the stenosis is deécnerative and could not have occurred in the time
interval between the accident and study Edate. Dr. Springer also reviewed Plaintiff’s lumbar and
cervical spine and left shoulder MRI scans that were taken on August 23, 2017, July 31, 2017,
and July 11, 2017, respectively a few mipnths following the accident that occurred on June 14,
2017. He reported new findings of defects revealed in Plaintiff’s MRI scan of the lumbar spine.
He found partial disc desiccation, disc si)ace narrowing, disc bulging, mass effect on the anterior
thecal sac, defects to the neuroforamen \'Izvith some direct contact and some pinching of the

exiting L3, L4, and L5 nerve roots, disc’herniations, stenosis, extension into the bilateral lateral

recess, and early posterior disc osteoph)éte complex, Dr. Springer concludes that the defects
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revealed on Plaintiff’s lumbar MRI scan'was caused by degeneration and is not traumatic in
nature. Dr Springer found defects to the cervical spine but ultimately opined that these defects
are degenerative in nature and could not have developed in the interval between the exam and
inciden:t; Dr. Springer stated that Plaintiﬁf’ s left shoulder MRI scan revealed no positive findings
of defects except some benign cysts that are degenerative in the humeral head.

:In opposition to Defendants motion, Plaintiff submitted his physician report by Yuri
Koyen, M.D. who specializes in physical medicine and rehabilitation and first examined Plaintiff
on June 19, 2017, five days after the accident. Dr. Koyen measured Plaintiff’s range of motion of
his left shoulder, cervical spine and lumbar spine with a goniometer. He reported findings of
limitatidns to his flexion, abduction, internal rotation and external rotation of the left shoulder.
He also reported findings of limitations to the range of motion of the cervical and lumbar spine.
Dr. Koyen also reviewed the images of Plaintiff’s MRI scans and found herniations and
preexisting degenerative disc disease to the lumbar spine. He also found impingement in the left
shoulder and herniations, bulging discs and preexisting degenerative disc diseases on the cervical
spine. Dr. Koyen asserts that the accident exacerbated Plaintiff’s preexisting degenerative disc
disease. Dr. Koyen states that he recommended to Plaintiff to not to return to work and to limit
his actii}ities to avoid exacerbating hié injuries. Plaintiff asserts that he was unable to perform
work duties, or activities of daily living for the first 90 out of 180 days following the accident
since he did not return to work until Apéil 2018. Dr, Koyen most recent examination of Plaintiff
conducted on March 20, 2020 with the ﬁse of a goniometer ﬁhowed that plaintiff continues to
have limited range of motion in his left shoulder, lumbar and cervical spine. Dr. Koyen opined
that these restrictions are permanent anc! significant limitations to his range of motions. Dr.
Koyen jﬁoncluded with a reasonable deg!ree of medical certainty that these defects and limitations
are causally related to the subject motor: vehicle accident. Plaintiff submitted additional physician
reports by Adnan Qureshi, M.ID. a physician who specializes in pain management, Howard I.
Baum, M.D. a physician specializing injorthopedic surgery, Mark J. Lodespoto, M.D. a phsycian
specializing in radiology, and Michael I;) Green, a physician specializing in radiology. All of the
treating physician reported findings of limitations to Plaintiff’s range of motion.

‘After reviewing the papers, the (jlourt finds that material issues of fact exist warranting a

trial.
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iAccordingly, Defendants motion:for summary judgment to dismiss the complaint is
denied. i |

jAll other arguments and conténtipns are either moot or without merit.
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This constituted the decision andi order of the Court.
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