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vehicl oper . t d by d fondant. Plaintiff appeared at an e amination before trial ( BT) ori 

Ma: 2019 ( ee gen rally, CEF Doc · 8 ).. Plaintiff testified lliat sh entere the 

East Bound lt Park . ay and traven d in th right lane until the accident occurred (.see 

id at 10). Her vehid was moving at the tim ofth accident at a peed of 40 mi per 

hour (see id. t l I). ·. he testif ed th t traffic was ] ight (see id). h fell an imp a t and 

heard a loud .ang com · from he rear (see id. at 12 . he te titled that ono she slru k 

her head she •'for some short period . f time lost consciousn ss. When I op ned iny eyes, 

my · hide w !l stopp d~ (id. at n ). 

Defendant testified at an EBT on August 23~ 2019 ( ee generally, CEFDocn 

39). When h aocid . nt occutred h was mo ing out ofth right ]an into the oenter lane 

on the eastbound Belt Park ay (see id. at 1 ). He t tified that he i 85-90 percent sure 

he us d his le.ti turn igna1 prior to changing lanes s e id. at 15). e is not ure wh (her 

he I ed in the mirrors OIi' turned hi head . r both but he i sure th , · 1,;. hen he changed 

Ian . · he kn that nobod wa behind him (see id. 17). I rem mber th ugh th re 

was no one c ming from behind m . o, I i.ther turned or looked in the mirrors to 

check (id). le "d mitely' turned his head to the l ft and chec his bHnd spot and 

that i when the ac id~nt happened ( ee id. t 18). He doe . not rec II exa ly ho long 

his head wa tumed but he guessed t:\i o or t 1ree se onds i( ee id at · 2). 

Defendant did not complete his lane change. He tes ified that plaindff"s vehicle 

'stopped short" imm diately prior t the in pact (id at 28). He' r member[s] seeing the 

car in front or me \l ith brak light n but that ma ha e b n right after the impac or 

before the impacL I don't remember' (td. at 20). H tes ifi d th.at there a ·ampl 
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istanoe1' tletween his ehide and plaintiffs when h .b gan to tum his h d Jeft t check 

hi blind spot; on to two ,c-ar length (id at 21-22). H , ver hen ask d 'Td]id ou 

actually s e the. car top short?·! he nswered I saw it driving and I saw it stopp d. I 

didn't s the pro ss oflt omp]et · slowing dO\\ln b cause I as tum d. (see id. ai1: 

33). H b lieves lb th , traveUing 30 mil per hour (see ld at 22). Defo:ndant 

described traffic c nditions as ucon este<l" and said h. was not moving .t fu]l sp ed (see 

id at 27). He do notr can peaking to th police ft .r the c "dent occurred ( ee id. at 

25). D fendant t stified th t fr-0nt passeng, r ide of h" v hicl ·truck th rear d iver s 

ide ofplaintifrs vehide ( ·ee id. at 5). Def ndant p1· vided photographs of th damage 

to p]aintifr v,ehi I (see Y CEF Doc. # 41 ). 

A cordin o the p lice rep,ort 'Vehi le 1 stat s she wa travelin 1 on the · /B Belt 

Pkwy in the right lane in h avy traffic coming from th accel. Ramp fr m Crops y A e 

~· hen , hi~lefJ2, ho was behind h r oollid d into h r. ehi I 2 state he was ntering 

h'ghway and att mpted to merge ov r when Vchicle#2 [sic] st pped suddenly] ading to 

collision • (NY EF Doc. # 35). 

'[TJhe pro onent a a summary judg ent. motion must make a prima a ie 

hm ing of entiU ment to 'udgment as a mater ofla, tend ring uffi ient e id 1ce to 

d.emons rate abs .n of· n material issues ,of fact" ( tonehill apiial Mgmt .• LL v. 

Bank of the W .. , 28 . Y .3 439, 68 N .E.3d 68 ~ [20 16 , citing Alvarez v. Prospect 

Hospiw/1 6,8 .. 2d 3 0 501 .. 2 57 [19186,]). F flure to mak su ha shO\ mg 

require denial ,of the mot' n regardless of lhe suf 1. i. ncy of the opposing pap r (see 
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Chia.m v. Io n of New Castle 126 .D .3d l l 2 . Y. . 3 d 1 2 [ 2 D t. 201 5] citing 

Ve av. Re ·tani Con t. Corp,, 18 N. .3d 499 965 . . ,E.2d 240 [2012]· s e also lee v. 

Nassau Health Care Corp., 16,2 A.O. d 628 78 .Y. ,.3d 239 [2 Dept. 2018] . One a 

m ing part has made a prima fa i howing of its ntitlem nt to summary judgmen1 

the burden shiils to the opposing pa11y to pr duce evidentiary proof in admissible fom1 

sufficient to establi h thee istence of material issue . f fact hich require a tri 1 of the 

a lion (see Fair/an Fin. Co,·p. v. Longspaugh, 144 .D.3d 58 41 .Y . . 3d 284 [2 

D pt, 2016] citin Alvarez v. Prosp ct Ho pital, 68 N.Y .2d 320, supra; see al o Hoover 

v, 1Vew Holland t • Am., In •; 23 . . Y.3d 41 11 N.E. 693 £2014 ). 

'D fendant mo ing for summary judgment in a personal injur action must 

demonstrat . prim a facie that they did not proximat ly caus lhe p]aintiff1s injuries' 

( ilsan v. Mazewski, 175 .D.3d I 52~ 105 .Y. , d 888 [2 Dept. 2019], u ting 

Fa,·gione v. 1tance 15 . A.D.3d 71 62 . .' .3d 444 [2 Dept. 2011n. in e 

ho"' ver th. re can be mor than one proximat ca.u of a plainti.ff's injuries, defendants 

do not carry their burden simply br tablisl ing that another party's a tions re a 

pro imat ause; th mu t tabli h their ,vn fre, dom from om parati e fi ult 

(F a:rgwne v. Chance 154 .D .3d ii 3 62 N. Y. S.3 d 444 [2 D pt.~ 2017] citing Bentick v. 

Gatchalian, 147 .D.3d 890, 48 N. . .3d 171 [2 Dept. 201 7 ) . 

· · plaintiff in a neg}"gence . tion mo ing for ummary judgm nt on th is: u of 

Habiii mu t e tabli h; prima faci that th . d fend an rea h d a dut owed L the 

plaintiff and that th defendant's ne ligence was a proximate cause of the all ged 

injuries Hai Ying iao v. Martinez, 1&5 .D.3d 014,. 126 .Y. •. d 36,9 [2 Dept. 
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2020], quoting Tsyganash v. Auto Fleet Mall Mgt., Inc., 163 A.D..3d 1033, 8 .Y .. 3d 

74 [2 pt, 2018]). To b ntitleid to partial summary judgment a plaintiff does not 

bear th ... burd n of tabli hing ... th ab nee of hi or h O"rW c-0mparad ·e fault, 

(Hai Ying Xiao v. 1'-1arlinez, 185 A.D.3d 1014 sup,·a, quoting Rodri lez v. ity of few 

York, 1 N.Y, d 312, 76 N. . .3d 8 8 [2018]). •• driver a vehi le appr aching 

anoth r vehi I fr-0m the rea is required to maintain areas nabfy f:. distance and r-a e 

of sp d und r the pre ailing conditions to a oid colliding ~ ith th ti er h ic 1 e ·• 

(Bara ·hvili v. Veliz-Palacios 170 A.D.3d 791 96 N. Y .S.3d 146 [2 Dept. , 20191, quoting 

Nsiah- Abablo v. Hunter, 78 A.D.3d 672. 913 .Y. .2d 659 [2 Dept., 2010 J). 

' A rearMend olHsion with a topped or stopping eb· le •esta1b 1 ishe a prima facie 

case ,o[neg]igence on the part ofth operator ofth ear v hi le r quiring that op :rator 

to rebut the inferenc of negl i ence by pro iding a nonnegHgent e lanati n for th 

collisionr' (Bloechle v. Herita e Cat ring, Ltd., 172 .D.3d 1294,. 101 N. , . .3d 424 [2 

Dept 2019'], cifng Tutrani v. County of Suffolk, JO .Y.3d 906,~ 8,61 .Y .. 2d 610 

[200 ]). 

A nonnegligent ,1::xplanation for a rear-end col'lision may 
in lud • iden of a udden stop, of th lead ehicl ... 
Iowev r vehicle stops whi hare foreseeabl und r the 

prevamng traffic oonditions n if udden and fre.qu nt~ 
must be anHcip, ted b the dri er wh oUo , sin he or she 
is und r a duty to maintain a safe dist nee b tween hi or h r 
car and the car ahe.a.d ... oreo er, [a] con luso 
assertion by th operat r of th foHo •ing vehicle that the· 
sudden top of the eMcle caused the accident is insufficient 
·rumd of itself w pro id anonnegrgent e planation 

(Bros. 1,1_ Bartling l O A.D. d 5 54 ] 3 N. Y. .3 d 2 2 [2 D pL, 2015 [internal citations 
omitt d]). 

s 
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In the instant case, plainti ff m. t her burden ·1d estabUsh enti.tlement to summary 

judgm nt as a matter of law. Plain ti f raises num e:rou arguments · n support of her 

motion. Plaintiff cont nds that contends that defendant iolated · TL 11 '9 a) b 

failing to maintain afe di:stanoe b \l een the wo v hicles ee CEF Doc.# 34 

Affinnation in upport at ,r 8), defendant had a duty to operate his v hide at n safe rate of 

speed (see id. at ,r 18) and de endant had a duty to s e what there is to be s n (see id. at 

9). Plaintiff also cite . to th general rear end tandard ha a rear-end with a topp d or 

stopphtg vehicle ,creates a pr sumpti n of n gl'gence on th part of the rear vehicl . 

Plaintiff provided th deposition transcripts f both parties d the police report 

In th instant ase, th evidence submitted d monstr 1tes tha the fmnt of 

defendan1fs chicle struck h . rear plaintiff ehicl whil the d fi nrumt att mpt.ed to 

change lane on th e]t Parkway. When a defendant op rates av hicle that strik s 

another vehlcle in th rear, the def, ndant is subject t a pre \Jmption that h or she was 

negligent in Hing to keep a afe distanc b t\ een h ehi les although uch 

presumption ma b o ere.om b th pr sent.ation f ev id n sufficient to rebu t h 

inference of ncgHgence" {Abramov v. Campbell. 30 A.D.2d 697 757 N.Y . .2d 1 0 [2 

Dept. 2003 ], citing Karako tas v, Avis Rent' A Car Sys. , 301 .D,2d 632, 756 . Y. .2d 

61 £2 Dept. 2003]). According] plaintiff m t her prima ie burd n for ummary 

judgment. 

Defendant, in opposition~ failed to raise a triable issu of fact. ' vcn accord'ng ful] 

credit to th defendants' v r ion of the accident, i i insuffi ient to raise a ·triable i ue of 

fact, in Jight of th lrcum tances of lhe acciden 1 • D fend ant t s:tifi d tha th B ,1 

6 
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farkwa was congested at the tim of lh . cid n , and that plaintiff made a sudden stop. 

• [ ] conclusory assertion b the op atoll' o th f1 · Jim. ing hide that the sudden slop of 

the vehk]e caused the accident is insuff i n in and of itsel[ to provide a nonneg igen 

explanation~ (Bros. v. Bartling 130 .D. 'd 554 I N.Y. 1.3d 202 [2 Dept., 2015) 

[ citatio 1s omitted]). This Court not . s th t Ith ugh the defendant claims that the plaintiff 

made a sudden stop, he also testified that h did not see the plamfffs vehicle come to a 

stop. Although there are conflicting v rsi ns of rta;in foe s, those conflicts are not 

material to the determination of this mo i n. In. termining the motio 1, the evidence 

must be viewed in the l.ight most ravorabl . t th nonmo ing par . Tbe evidence in this 

case iewed in the light most fa orabl to th d ri ndant was ufficient. to make out a 

prima faci case of negligen e against th defendant. The d fendant was und a duty to 

maintain a af;. distan e bet een hi hi l · in front of him (see V,ehi• le 

and raffle aw 1129' (a]). His oondu ory a.nd pc u]ati · e cJaim that plaintiff suddenly 

topped in what the defendant d scrib s cong . t d raflic is simp]y insufficient to ra~ 

a triable issue of fact. 

011 fusion 

Accordingly, the plaintiff motion f r summary judgment on the issue of liability 

is granted.. The foregoing c,ons:titute, th d ' ion and order of tJ1is Court. 

R: 

i 

-c.. 
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