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At n lA Term. Commercial Part 4 of the Suprem 
urt f t 'le State o Ne,1il Y rk h ld in and for the 
unty of Kings, at the ounh u , at Ci i Center 

Bro kl n e York on th ? da of Marrch 
0'0. 

PRE E. T: 

HON. LA WRE , K IPEL, 
Justice. 

- ......... - - - - - - - - - - - - !!I! !I!! !!I! I!!! '"' - - - - - - ... - .. - - - - - - - - - - - - - -X 
KING STON CHECK 1\ l'I G CORP.; 

PJ intiff 

- again:l -

NU BAUM YATF.S BER KL IN & WOLPO\.V, LLP, 
and STEVEN CHA [M LDDERGER, a/k/a 
'HAIM GOLD0EROER 

Defendants. 
- ... - - ..... - - - - - - - - - - - • - !I!! • --- - - - - .... - - - - - - - - - - . , - - - - - -X 

1 TE B .R KLEJ & \\OLPO\:".LLP. 

Third-Part Plaintiff. 
- against -

R ~PIJULlC BANKO · H! A iC\ 

Third-Pa1ty Dcfond. nt. 
---- - --- - - - ...... -- ----- ---- ---- -- - --···· ·- --- --- · 

u HAU I Y A T B =Re LEI & Woumv, U .P 

econd Third-Pan P J in · rr. 
- against -

WL NE BA TA BA R LIAN K..-,\HN, P.C, , ard 
WI NE BANTA H ETI J RIN JTON BASR,\LIAN & Al1N 1 P,C., 

Second Third-Par1 cfondants . 
.. iii • ______ ... __ - ................ - - - • I!! • w. ~ ... - - -X 

oti • ofMohon, llirmad n, and :xihibi :s n 
Affirmations (Affi do1 i1 ) in ppnsition and E hibit. An d __ _ 
Reply A ffirmation.s and .:. ·hi bits Annexed _ _ _____ _ _ 

D ~ I IO ·oORD R 

Ind o_ 502993/ I 

M t. cq. o. 16- 8 

□ 
LJ1 

215-2,.,3 • . 25•23 I. 235- 4 
245, 2 6-253 , 254.255.256.257 
259, 260;262 
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In this action t r cover damage . for ac • untin° malpractice ari ing rom fatlure to 

discov,er ftaud perp trated b a client fonn r mplo ee~ the follm. img m ions hav b en 

,consolidated for di p ition. In eq. o. li6 lhe d endaot/thirdwparty plaintiff/ eoond.-thlrd 

party plaintiff u. sbaum Yates Berg K]eh1 & W lpow1 LLP (Nussbaum) 1 oves for leave 

to reargue its prior m tion in Seq. No. 14 (the prior motion) to th e tent it . u ht an order 

detennining that th U:bj c,t matter ofattom • Ji nt _ mmunicatioos b h een the plaintiff 

Kmgston h c Ca hing C-0rp. (Kingston) and h" , oond ,bird-party d -· _ndan 

Banta Ba ralian & Kahn, P.C. and Winn Banta Hetherington Ba rali n & Kahn, P.C. 

(collectively, Winn Banta) has been placed in i· ·ue in this action, wh'ch p ior motion was 

den"ed by the urt de ision and ordert d ·t.d 1g. 8 2019 (the prior r-d r) (NYSCEF 

#209} and~ up n re r ument of the pri r motion _ nd upon resettlem nt of th prior order 

pennitting .u baum lo dc(Pose Winne Banta • n ming advioe pro ided b., Winne Banta 

to Kingston during th time periods wher both Winne Banta and u · bawn r presented 

Kingston concurr ntly 1 insofar as that advic i elated to the allegati n in Kingston's 

Complaint [asagnin t ussbaumr(Attome AffimiafonmSupportof •ofon 22 4 1 )_I 

In eq. o 17 th thirdwpany defendant Republi Banik of Chicago (Republic) mo es for 

summary judgm nt dismissing the third~part complaint and. an claim aga•n tit. In eq. 

No. 18t Nussbaum m ve for ( 1) an ord<;:.r pur u nt to CPLR 3124, con p Hing ingston to 

pro ide Hadequat r _ ponses to I ussbaum p t-deposition demands dat. d ay 4. 20 8 

'- ussbaum i not. challenging before hi_ wt that portion of th ri r ord \ hich 
declined to disqualify Winne Banta. 

2 
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and (2) upo.n granting uch order precluding Kingston rom offering ,e idc tc in upport of 

its case at trial in the event of Kingston n n- mpliance with such order. 

Backgro,m<I 

As n t di the prior order, this action arises ut of a course of a11eged emb zzlement 

and outright fraud committed b the def 11dant-in default Steven Chaim ldb • rg r, a]so 

kno m a haim Goldberger (Goldb rg r) durin hi . employment at Kingston a H 

check-ca hing , tablishment go em d by th nti-Mon Laundering (AML t ut nd 

regula ions. During Goldberger's tenur at Kingston: (1) ussbaum act d a K·ng ton's 

outside ac ountant; (2) \VinneBantaacted as . ingston s outside counsel and it In 1-p .ndent 

Examiner f r purposes of its AML compHanc program; and (3) Republi 

Kingston a r n . o · ,credit frfflll which Goldb rg r o 1 a currenc deli ery in th am unt of 

300 000. ldb rger s defhlcaiions eslimat d o re ul in Joss to Kingsit n to aling .n 

exoe.ss of $2-3 million~ are the basis for King t n action against Nussbaum Nu baum 

implead d Republic for contribution/indemnifi at' n and Winne Banta for c nt ibution in 

the first and nd third-party actions, re pecti ly. I ue has been joined in th u nd r lying 

action and third~ party act.ions. \Vmne· 8 arl ift r presents the p iaintiff King ton · n he 

nnderl ing a fon and th.e third-party det1 ndant RJ. p 1bli in the lhinl-party a ti n.2 

2 parate counsel represents Winn. Banta th defendant ·n the second third-part a tion. 
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Di po -ition of Nussba"Um's Motion for leave to Reargue and Re etll 

L v t reargue is granted and up n reargument, the Court adhere t i 

determi , ation fi r the re~lScms stated herein and i, the prior order (see e.g. Ballan v iro.ta 

163 AD3d 16 518 [2d Dept 2018D. A), ai r [of he attorney-client pri ilge] m b 

found U] h r the _ Jient plaoes di ubj t m re of th pri ileged communicati n. in i u _ 

or [2] wh re in ion of the pri .ii ge i required o d _ tennine he va[idi ~ of · nt 

claim and w u]d otherwise deprive an adv r ary f vita] infomiation' (Rapha l v lune 

White & N l on 146 AD2d 762, 763 [2d Dept ] 89]). 

Nu ba:um in its prior motion failed o a i fy itherrequirement. It is undi put dthat 

(I) King t n ha s erted no claim agamst Winn B,anta· (2) Kingston . cla'm gain 

u baum ound in acrounting malpracti .· and ( ) e\'' York do not re gni n 

aocountant-cli nt privilege (see Matter of P 11t v PriceW:aterhouseC.ooper., LLP 

l 50 AD d 57 579 [1st Dept.. 2017] iv denied 29' Y3d 1117 [2O1 ?]i). Equally ii ·portanl 

Kingston pr • f ofits accounting ma]practic claim against Nussbaum does not 1 quire the 

use o an materials or communications pr t he attomey-dient privHeg etw en 

King t ,n and Winne Banta. Firnally and cruciall ' . 1 baum · s and Winne Banta re p cti , · 

obligations t · Kingston during the peri d at i u were fund.am ntaU . different. h re 

u baum a Klngston ~s accountant was task _ d i h p rforming mon.tltly fl ,on i i tion 

of its boo and financial records to guard again t,. . mong otl1ers~ employee fr u 1 Winn 

Banta' ta k as its Independent Examiner under th AM, statutes and regulation 

ensure it annual compHance ,vith those · tatut and regulations o prevent money ]aund ring 

4 
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and terrori mancing by it us tome rs. What cHnches the c - · s that Nussb um s and 

Winne Banta rcspecti e obi· gations to K1ng ton were separate and nonM rlapping. 

An outside mplfance ,ooun l t-0 a check-ca bing busi, ess h" h eparatel. ri ta·noo. (and 

paid for) an utside accountant to watch v r its books and records cann t be held 

r,esponsibJ - m, hole or in pan for the defata i n ofan empl :: :: of that busin during 

the accountant v atch. Und r ,.he circwnstan he prior ord r in. ofar as it i hat, nged 

by Nussbaum' ~ instant moti n is correct i its entirety (s Raphael, 146 A 2d at 763; 

JalwbJeffv C rralo. Sweeney & Cohn, 97 AD2d 834~ 83 2d pt 1983]" ef. 601 Realty 

Corp. vConway~ Farrell, · urtin &Kelly, P, . 14 AD3d 1179- l I O [2d Dept2010] · Posner 

v Mallow; Konstam & Hager PC. 2009 Y Ii Op 30697[U] [ up Ci; NY · · -unty 2009]; 

Goldberg Hirschberg· HJ - 3d 292 297-298 £ up C- ·· unty 200 "]). 

D.ispositimr of Republic's Motion/or Summary Judgment 

RepubHc s motion for umma.ry judgm nt i denied as pre ature with 1 a renew 

uponthe ,comp,I tionofdi ·c · ry(seeCPLR3212 [f]· -Guerr ro-v ew Yo,•k ityTr. Auth., 

177 AD3d 667, 668 [2d Dept 2019]}. 

Di P ',O ition· of Nussbaum 's Discovery Motion 

1 us baum mof on t"l r an order comp _ lling King on o pro id d qnate 

responses to its post-d~position demands i denied in its ndrety. King ton s initia] 

re ponses a upplemerrted by h counsel s repr ntations in hi affirmation in oppo Yon 

arie adequate (s,ee e.g. Tornh 11n v Blue & White Food Pros. Corp, 13 AD d 74'9 7 0 

[2d Dept 20] 01). Nussbaum r _ mains free to u e other discov ry means to test Kingston's 
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representation . c n ming the existence (or ab cnce) of the requested c . rds. Without 

specific evidence at thi time raising doubt a to th · eradty of Kin ton r pre entafons 

the burden d not bift to Kingston to mak a p ifi ho ing ofthe ar hes it p rfonned 

and the fesnlt bt in -d. 

_ Conci,;, ion 

Based on th_ foregoing and after ora] argument it is 

ORDE D that. 1 baum's motio m q. o. 16 is granted to 1h 'Xtenl hatJea e 

to reargu _ as H.u1l~ d th _ rein i granted and upon,. argument th Court adh res to its prior 

determination d nying ussbawn's prior m ti n in Seq. No. 14; and it i rt :er 

ORDERED that Republic's motion in q. No. 17 is denied a pr matur with leave 

to renew upon th mptetion of discovery; and i · t ~urther 

heduled app a.ran , in I ommer,cial 

Part Trial 4 o • Mar. 20. 2020. 

This con titut the decision and ord r 'th Court. 

I TER FORTif\VITH. 
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