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UPREME COURT OF THE T TE OF EW YORK 
COUNTY OF BRO X. PART 14 
--------------------------------------------------------------------X 
PERALTA, ROB ERTO, et ano 

- against -

EAN HOLDINGS LLC, ct ano 
--------------------------------------------------------------------X 

TY OF BRO X 

Index N~. 28421/2018E 
Hon. JOH R. HIG G ITT, 

J.S.C. 

Mtn. Seq.# 03 
Mtn. eq. # 05 

The following papers in the YSCEF System were read on this motion for SUMMARY JUDGME T 
(DEFENDANT) (Motion Sequence #3). du ly submitted as No._ on the Motion Calendar or June 4, 
2020, and the following papers in the NYSCEF System were read on this motion for SUMMARY 
JUDGMENT (DEFENDA T) (Motion Sequence #5). duly ubmitted as o. 0 11 the :vfotion 
Calendar of June 4 2020 ,, 

NYSCEF Doc. Nos. 

Notice of Motion - Exhib its and Affidavits Annexed (Motion Sequence #3) 48-64 

Notice of Cross-Motion - Ex hibits and Affidavi ts Annexed 

Answe ri ng Affida its and Ex hib its 

Replying Affidavits and xhibits 

Notice of Motion - Exhibits and Affidavits /\nne., ed (Motion Seq uence #5) 77-78 

Notice of Cros -Motion - Exh ibits and A ftidavi t Annexed 

Answering Affidavits and Ex hibits 

Replying Affidavits and Exhib its 

Upon the May 4, 2020 notice of motion of defendant EA Holdi ngs. LLC ( .. EA , .. ) and the 
affirmation and exhibits subm itted in suppmt thereof (Mot ion Sequence #3 ): there being no opposition 
to the application; the May 11. 2020 notice of motion of defendant Shirley. sued herein as Shirley 
Lauren Street West Valerie. and the affinn ation submitted therewith (Motion Sequence #5): there being 
no opposition to the application: the comt having advi ed the parties on June 4. 2020 at 6:32 p.m. and 
June 26, 2020 at 11 :57 a.m. , by emails directed to the addresses as ociated with the action on the 

YSC EF site. together with the emai l address ak ivao@hotmail.com (an additional NY Ct::F-indicated 
email address fo r the user ··Of htein. A :·), in light of the fact that. at the YSCEF site the email address 
eugene.=ofshteinlaw.com. the primary designated email address for this user. has appended to it a plus 
sign (i.e.eugene@olshtcin law.com+). which. in common Y CEF usage. indicate an email address no 
longer accepti ng YSCEF notifications. that the motion was unopposed. and hav ing recciv --d no 
indication that the cou11 's communications were not received by the parties; the cou11 not having 
received any response to its communications: the court's review of the reco rds relating to this matter 
indicating that the matter ha not been settled, discontinued or otherwi e di sposed; and due deliberation: 
defendant EA ·s motion for summary judgment di smi ss ing plaintiff Peralta· claim on the grounds of 
the Graves Amendment and that plaintiff Peralta did not sustain a ··serious injury .. in the subject 
November 16. 20 17 motor vehicle accident i granted in part. and defendant hirlcy" s motion for 
summary judgment on the ground that plaintiff Peralta did not u. Lain a ··se riou injury"· in the subject 
accident is granted. 

GRAVES AMENDME T 

The complaint alleges that defendant EA was the owner. lessor and le sec of the offending 
vehicle, driven by defendant hirley. and that the defendants were negligent in the ownership. operation. 
management. maintenance, supervision. use and control of the vehicle. 

Check one: 
□ Case Disposed in Entirety 
il Case till Active 

Motion is: 
lil Granted (Mtn eq #3) 
lil Granted (M in eq #3) 

Check if appropriate: 
□ chedule Appearan ce 
□ Fiduciary Appointment 

□ Settle Order 
..:i Submit Order 
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Defendant EA moves for ummary judgment on the ground that the claim again tit ar barred 
by the Graves Amendment (see 49 USC 30 l 06[a]) which exempts from li abilit under V hicle and 
Traffic Law 388(1) those vehicl owners and thei r affiliates --engaged in the trade or business of 
renting or leasing motor ehicles. · 

In suppo11 of the motion, defendant EA ubmits, among oth r things the affidavit of a ri sk 
manager employed by ELRAC, LLC (' EL RAC") , an affili ate of defendant E the vehic le r ntal 
agreement between its affiliate and defendant Sh irley , and the tran cript of defendant hirley"s January 
2 1 2020 deposition te timony. Defendant EA 's witnes aver that defendant EA and ELRAC are 
limited liability corporations that are in the busine of renting motor ehicles to th g neral publi c 
under the trade name Enterprise Rent-A-Car. The witness ha access to a l I bu ine sand employee data. 
and is fami liar with defendant EA ·s business practic s. 

The ri k manager aver that defendant A owned the ehicle that defendant ELRAC rent d to 
defi ndant Shirley pur uant to the appended rental agreement and that a search of th eh icle · s record , 
including maintenance records, was negative for complaints and repairs of the brakes and st ering 
mechanism and ind icated that the v hicle was not overdue for the manufacturer· s recommended 
scheduled maintenance. The ri sk manager also averred that a earch of personnel records indicat d that 
defendant Shirle was not an employee of defendant EA 1 or ELRAC. 

Defe ndant Shirley testified that she experienced no mechanical issue whit dri ing th hicle. 

Th forego ing wa uffi cient lo stabli sh defendant EAN "s prima fac ie entit lement to ummary 
judgment on the cl aims of vicarious liability (see Hall v Elrac. Inc .. 52 AD3d 262 [I st Dept 2008]) and , 
to the extent such a c la im is di scernable from the complaint respondeat uperior (see Freibaum v Brady, 
143 AD 220 [1 t Dept 19 11]: cf Cassidy , D 1-""'S Tr .. 89 AD3d 59 1 [1 st Dept _0 11 ]. The moti on being 
unopposed, no pa1ty rai ed an issue of fact (see Zuckerman v City of ew York, 49 Y2d 557 [1980]) . 

The court notes that plaintiff Quezada ha di continued her claims agai nst defendant EAN. 

Given the fo rego ing, the court addre es the alternat i e ground for the re li e f ought -- that 
plaintiff Peralta did not sustain a· ' erious injury'' -- ith resp ct to d G ndant Shirle . 

"SERIOUS INJURY" 

Defendant Shirley moves separate ly for summary j udgment adopting defendant EA · s 
arguments and proof with respect to the issue of'· erious inju1 ., (see e.g. Assaf v 'ity o_f Ne w York, 28 
Misc3d I 233 [A] , 20 10 Y lip Op 5 I 581 [ ] [Sup Ct. . Y. County 20 1 O]; see also CPLR 32 I 2[b ]). 

Plaintiff Peralta claims injurie to the cervical and lumbar a pects of his spin . and allege 
"serious injury" under the l n urance Law § 51 02( d) categori of perm an nt lo s of use. ignificant 
limitation and 90/180-day injury(. ee CPLR 3043 [a] [6]). 

In support of the motion defendant EA submits. and defendant Shirley adopts. the afii rmed 
report of orthopedic urgeon Dr. Ka hyap and the tran cript of pla intiff Peralta· o mb r 6, 20 19 
deposi tion testimony. 

Dr. Kashyap examined plaintiff Peralta on January 7, 2020, measuring full rang of motion in 
all tested p lane of movement of plaintiff Peralta ' s cervical and lumbar spine, without tenderne or 
spasm . The neurological examination was norn1al. with intact sensation , full motor trength. and 
symmetrical r fl ex s. Dr. Ka h ap concluded that plaintiff Peralta had su tained re olved cervical and 
lumbar sprain/ strain, with no objective clini cal findin gs to substantiate plaintiff Peralta·s ubjecti ve 
complaints of pain . 
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This proof wa sufficient to meet defendant hirley' s prirna facie burden of demonstrating that 
plaintiff Peralta did not ustain a ignificant limitation of use of his cervical and lumbar spine (see 
Bianchi v Mason. 179 AD3d -67 [ I t D pt 2020]). 

Defendant hirley, through defendant EA , also a erts that plaintiff Peralta· s cessation of 
treatment approximately six months after the accident severs the causa l connection between the accident 
and the claimed injurie and requires explanation (see Pomme/ls v Perez , 4 Y3d 566. 574 [2005] [ .. a 
plaintiff who terminates therapeutic measures fo llowing the accident, hi le claiming --seriou injury."' 
must offer some rea onable explanation fo r having done so'']). Plaintiff Peralta te tified that he ceased 
treatm nt because he fe lt bener. and becau e the in urance ·· topped co ering .. (see Peralta tran cript at 
p. 68). Plaintiff Peralta. howe er, had pri ate health in urance and never inquired about coverag for 
fwiher treatment. Accordingly, plaintiff Peralta doe not pro ide ·· ome reasonable explanation·· 
(Ramkumar v Grand StJ le Tran.sp. Enters. Inc., 22 Y3d 905 . 907 [2013). rearg den 22 1 YJd 11 02 
[2014]) fo r his ce sation of treatment (see Latus v Jshtarq, 159 ADJd 433 [l st D pt 2018]; Vila v 
Foxglove Taxi Corp ., 159 AD3d 43 l [ I st Dept 20 18] ; Merr ick v Lopez-Garcia, I 00 AD3d 456 [ I st Dept 
2012]). 

With respect to plaintiff Peralta' 90/180-day claim. the bil l of particulars alleged that plainti ff 
Peralta was confined to bed and home for five days following the accident, but that he as n t 
incapacitated from his fu ll-time employm nt as a dri er. Plaintiff Peralta testified that he missed no time 
from work. Thi proof is sufficient to meet defi ndant Shirle ·s prirna fac ie burden and arrant di mi al 
of the claim ( ee Abreu v Miller. 181 D3d 4"' 5 [I st D pt 2020]: Cano v -Haul Co. <4Ariz .. 178 D3d 
409 [1 t Dept 20 19]: William · v Laura Livery Corp., 176 AD"'d 557 [ I st Dept 20 19]; Pouchie r 
Pichardo 173AD3d643[1 tD pt2019]:Stree1y, Toure,173 D"'d462 [1 tD pt 2019];C21ret, 
Kuh/or , 172 D3d 634 f 1 t Dept 2019]; Ortiz v Boamah. 169 DJd 486 [1 st Dept 20 19]; Tejada,, LKQ 
Hunt Point Part ·. 166 AD3d 436 [ 1 t Dept 2018]: Rosario v Cable, ision SJ s .. 160 A03d 545 [ I st Dept 
20 18] ;Latusvlhtarq.159AD3d433 [ lstDept20 18];Moreirn, lv!ahabir.158 D3d518 [1 st Dept 
20 18) ; Sanchez v Oxcin, 157 D3d r 61 [ I t D pt 20 18]; Fernandez v Hernandez. 151 AD3d 58 I [ l t 
Dept 2017]' Ro e v Tall. 149 03d 554 [1st Dept 2017]). Plaintiff Peralta· depo ition te timony i 
in uffi ient to raj e an i ue of fact as to whether he wa prevented from performing ubstantial/y all of 
the material acts constituting hi u ual and cu tomar dail act ivities for the statutor period (see 
Pouchie, supr 1; Aforeira, supra;. anchez, supra; Fernandez, supra), e en though he wa receiving 
treatment (see Arenas v Guam m. 98 AD3d 46 1 fl st D pt 2012]). 

It is obviou that plaintiff Peralta did not sustain a p rmanent los of u e (see Riollano ,, Leen ey. 
173 AD3d 494 [ I t Dept 20 19]). uch los must be total (. ·ee, 11·[/i v /\ . Y. Transit Auth .. 115 D3d 507 
[1st Dept 2014]; Oberly ,. Bang. Ambulance Inc. , 96 2d 295 [2001]), and e idcnce f mere 
limitations of use is in ufficient (see Melo r Grullon, 101 D3d 452 [1st Dept 2012]: Byong Yo! Yi v 
Canela 70 AD3d 584 [1st Dept 20 IO]). 

The court notes that defendants· prior motion ' seeking an order vacating the not of i ue ought 
discovery potentiall_ bearing on the i sue herein: however, defendants made the pres nt motions while 
decision on the di covery motions was out tanding, thus indicating that the extension of time for the 
making of summary judgment motions grant d in the .lune I 0, 2020 deci ion and order of the 
undersigned resol ing the discover motions does not pr vent con ideration of the pr sent motions. A 
summary judgment motion tays discovery unless the court ord rs otherwi e. and the court ha not o 
ord red (see CPLR 32 14fb]:J~ffers vAmerican niv. of Antigua, 125 AD3d 440 llst Dept 20 15]). 

Accordingly. it is 

ORDERED that the a pect of defendant AN. motion for summary judgment dismis ing the 
claims of plaintiff Peralta on the ground that the claims aga inst it are barred b th Gra ·e Amendment 
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is granted, without opposition (Motion Sequence #3) · and it is further 

ORDERED, that defendant EA ' s motion is otherwise denied as moot; and it is further 

ORDERED, that defendant Shirley ' s motion for summary judgment dismissing plaintiff 
Peralta' s claims on the ground that plaintiff Peralta did not sustain a 'serious injury'· in the subject 
motor vehicle accident is granted, without opposition (Motion Sequence #5); and it is further 

ORDERED, that the Clerk of the Com1 shall enter judgment in favor of defendants dismissing 
the claims of plaintiff Peralta as against them and all cross claims against them. 

The court notes that, in light of the foregoing, the claims remaining are those of plaintiff 
Quezada against defendant Shirley. 

The remaining parties are reminded of the October 19, 2020 pre-trial conference before the 
undersigned. 

This constitutes the decision and order of the court. 

Dated: June 30, 2020 

Hon.~.s.c. 
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