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SUPREME COURT OF THE ST A TE OF NEW YORK 
COUNTY OF BRONX: I.A.S. PART 14 
----------------------------------------------------------------------X 
CAROLINE DURAN, 

Plaintiff, 

- against -

VICENTINA HERNANDEZ 

Defendant. 

----------------------------------------------------------------------X 

John R. Higgin, J. 

DECISION AND ORDER 

Index No. 23744/2019E 

pon plaintiff s January 17, 2020 noti ce of motion and the affirn1ation , affidavit and 

exhibits submitted in ·upport thereof; defendant" s February 5. 2020 affirmation in opposition: 

plaintiff's Februar 27 2020 affirmat ion in repl : and due deliberation: plaintiff s motion for 

partial summary judgment on the is ue of defendant" li ab il ity for causing the subj ect accident 

and for dismi al of defendant' third affirmative defense a lleging plaintiff s culpable conduct i 

granted. 

This is a negligence ac tion to reco r damages fo r personal injuri pla intiff sustained in 

a motor vehicle accident that took place on eptember _4, 20 17. In up port of her motion. 

plaintiff submitted the pleadings. the police accident report defenda.nt" s MV-104 police report , 

and a po11ion of plaintiff deposition test imon . Plainti f ftestifi d that he was a pass nger in a 

non-party driver" vehicle which was stopped in the left lane in the Bronx Ri ver Parkway when 

defendanf s vehic le struck the rear of the veh icle occupied by plaintiff. 

·· rear-end collision with a stationary vehicle create a prima facie case of n gl igence 

requiring a judgment in favor of the stationar vehicle unl ess d fendant proffers a non-negligent 

explanation for the fai lure to maintain a safe di tance .. . A dri ve r i expec ted to dri ve at a 

sufficientl y safe speed and to maintain enough di tance between hims lf [or herse lfJ and cars 

ahead of him [or her] so as to a oid co lli ion with topped hicles. taking into account weather 
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and road condition ·· (LaMasa v Bachman, 56 AD3d 340, 340 [I st Dept 2008]). The happenin 0 

of a rear-end collision is itself a prima facie case of negligence of the ream1ost driver in a chain 

confronted with a stopped or stopping vehicle (see 'abrera v Rodriguez, Tl. AD3d 553 [ I t Dept 

20 IO]). 

Vehicle and Traffic Law§ 1 I 29(a) states that a --driver of a motor ehicle shall not 

follow another vehicle more clos ly than is reasonab le and prudent. having due regard fo r th 

speed of uch vehicles and the traffic upon and the condition of the highway'' (see Darmento i 

Pacific Molasses 'o. 81 NY2d 985. 988 [1993]) . Based on the plain language of the tatute. a 

violation is clear when a driver fo llows another too closely without adequate reason and that 

conduct results in a collision (id.). 

In opposition to plaintiff prima facie showing of entitlement to judgment a a matter of 

law on the issue of defendant 's liability , defendant failed to raise a triable i sue of fact. The 

affirmation of counsel alone is not suflicient tor but plaintiff prima facie hawing of 

entitlement to summat judgment. In addition , bald, conclusory allegations, e en if be lie ab le. 

are not enough to, ithstand summary judgment (see Ehrlich v American \tfoninger Greenhouse 

lv(fg. Corp. , 26 Y2d 255 [1970]). 

Defendant asserts that the motion shou Id be den ied becau e there are questions of fact a 

to how the accident occurred. Defendants relies on the tatem nt purportedly made by her in the 

police accident report that the non-party dri er"s vehicle made a sudden stop, causing defendant 

to rear end the non-party dri ver's ehicle. Defendant" s un worn exculpatory statement i hear ay 

and insufficient to raise a triable issue of fact (see Rue , Stokes, 19 1 AD2d 245 [1st Dept 1993]). 

In an event genera lly a claim that the dri ver of a rear-ended vehicle made a udden top 

is insufficient to con titute a non-negligent explanat ion for the acc id nt (see Bajrami, Twinkle 
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Cab orp., 147 AD3d 649[1 st Dept 2017)). Thus. the general rule regarding liabilit for r ar-end 

accidents '·has been applied when the front vehicle tops suddenly in slow-moving traffi c; even if 

the sudden stop is repetitive; \ hen the front vehicle. al though in stop-and-go traffic . stopped 

while crossint, an inter ection; and when the front car stopped after hav ing changed lane ,. 

(Johnson v Phillips, 261 AD2d 269. 271 [ I st Dept 1999]). Furthennore. ' '[a] driver of a vehicle 

approaching another vehic le from the rear i required to mainta in area onably ate di stance and 

rate of speed under the prevailing conditions to avoid colliding wi th the other vehicle .. ( siah­

A babio v Hunter. 78 AD3d 672, 672 [2d Dept 20 1 0]). Defe ndants· conclusory. unsupported 

assertion tha t the non-party dri ver made a sudden ·top is insufficient to raise a triab le i ue of 

fact as to defendant' s li ability. 

Defendant a lso asserts that the motion should be deni d because there i a que tion of 

fact as to hether the vehicle occupied by plaintiff was stopped or moving at the time of the 

accident. \Vhether the ehicle plaintiff occupied was stopp d or moving doe not rai e an issue 

of fact because ··[a] driver o f a vehic le approaching another veh icle from the rear is required to 

maintain a reasonably safe di tance and rate of peed under the prevailing conditions to avoid 

colliding v ith the other vehic le .. (Nsiah-Ababio ,, Hunt er, 78 AD3d 672. 672 [2d Dept 20 I OJ). 

_ to the a pect of plaintiffs motion seeking di missal of defendant's thjrd affi rmati v 

defen e alleging plaintiffs culpable conduct and assumption of risk. under the circumstances a 

the " innocent pa senger· · plaintiff i · entitl ed to di smi al of d f ndanf s affi rmati ve defense of 

comparative fault (see Olu1vatayo v Dulinayan, 142 0 3d I 13 [1st D pt 20 16]). dditional ly. 

the doctrine of primary assumption of ri sk does not apply to the facts of th is matter (see Custodi 

v Town ofAmherst. _Q NY3d 83 [20 14]; Va!der v Weston. 57 D2d 862 [2nd D pt 1977] ). 

Accordingly, it is 
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ORDERED, that plaintiff's motion for partial summary judgment on the issue of 

defendant's liability is granted; and it is further 

ORDERED. that the aspect of plaintiff's motion seeking dismissal of defendant' s third 

affirmative defense is granted, and that defense is dismissed. 

This constitutes the decision and order of the court. 

Dated: April 28, 2020 
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