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PI J E OUR~ OF THE T TE OF YORK 
TY OF ORA GE 

-----------------------------------------------------------------X 
L UREN INO- HARP 

Plaintiff 

-again t-

WlilSPERING HILL HOMEOWNER 
0 I TION, I C. and LAND WORX OF NEW 

YORK, I C. 
Defendants. 

-----------------------------------------------------------------X 
SCIORTINO, J. 

To commence the tatutory time 
for appeals as of right ( PLR 5513 [a]), 
ou are ad ised 10 er ea copy of this 

order with notice of entry upon al I partie . 

DE I IO ND ORDER 

IND .. 0.: E 012450-2018 
Motion Date: 10/27/2020 

· equence o.: 1 & 2 

The fo llov ing document numbered 1 to 41 were r ad on the motions by Defendant 

Whisp ring Hills H meowner A ociation Inc. (Seq. # 1) and Defendant Land Worx of ew 

York Inc. (Seq. #2 pmsuant to CPLR §32 12, for summary judgment dismissing the Complaint 

and all cross-claims ass rt d against them: 

otice of Motion ( q. # I)/ ffirmation in upporl Berwick)/Mem randum 
or La / E .. hi bit -J 

ffirmation in Oppo iti n (Brand 1)/ ~xhibits A-K 

Affirmation in Reply (Berwick) 

otice f Motion (S q. #2)/Affirmation in upport ( herwin)/ xhibits A-K 

ffi nnation in Opposition (Brandel)/Exhibit s A-L 

ffirrnation in Repl h rwin) 

Background and ProccJural History 

MBERED 

1- 13 

14-25 

26 
27-38 

28-40 

41 

Thi is an action for p rsonal injuries allegedly sustained by plaintiff on March 2 20 18 at 

approximatel 1 0:00arn. Plaintiff claims he sustain d inj uries a the result of a lip and fall on 

1c on a stairwell leading to the parking lot of 1908 Wh ispering Hills, Chester ew York. 
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This action was comm need b the filing cf a Summons and Verified Complaint on 

December 28 2018 . Issue was joined by d fi ndant Land Worx of ew York, Inc. ( Land 

Worx ) b ser ice of its n er on January 25 , 2019. De£ ndant Whispering Hills Homeowners 

s ociation Inc. ( 'Whispering Hills ) joined is u by the service of its Answer on January 28 

2019 . Plaintiff er ed a Verified Bill of Paiticulars on Apri l 22 2019. The e aminations before 

trial of plaintiff Joan Linder, officer manag r for Whispering Hills · and Pet r Nilsestuen 

pr sidentandown rofLandWorx ereheldonOctober21 2019. 

Plaintiffs Testimony 

Plaintiff testifi d that on Mai·ch 1 2018 the da b fore h r fall it as ram . he as out 

running errands with her childr n b tw en 3:30pm and 5:30pm. h obser ed a he t of ice on 

the tair leading to the parking lot around 3:30pm wh n she lefi h r home and again around 

5:30pm hen she returned home. Plaintiff did not notify anyone at Whispering Hills of the 

all g d icy condition n the stairs. On March 1 2018 plaintiff park d h r cai· in th parking 

cir I n ar h r condo unit. This parking ar a is a d signat d · snov zon . Vehicles parked in 

the no zone ar ubj ct to towing during a snow nt. 

On March 2 2018 plaintiff oke up around 6:30am. It as raining. At some point around 

1 0:00am plaintiff h ard nowplov s in th omplex and ent to mo eh r ar from th parking 

circle o that her car would not be towed. Plaintiff testified that it as raining but not snowing 

hen he nt to mo h r ar. Plaintiff des nded th am set of stairs that she had u d th 

night b fore , hen she slipped and fell on ice. Plaintiff te tifi d that it did not begin to snow 

until after he arrived at the hospital ai·ound 11 :00am. 
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Joan Linder' Testimony 

Joan Linder i th offic manager for Whispering Hill . In 2018 Whispering Hills had on 

maintenance employe . l owe r that emplo as not r sponsible for snow or ic removal. 

hispering Hill ha a contract ith Land orx. Und r th terms of th contract Land Wor 

was responsibl for among other things sno · and ic removal at Whi p ring Hills. 

appro imat ly 10:42am Ms. Linder recei d notic not to tow plaintiff s vehicle from the 

parking circl . M . Linder rela ed the information to Peter ilsestu n of Land Worx. Ms. 

Linder testified that it snowed approximate! 5-8 inche on March 2 2018 and wh n he 

r cei ed noti not to to plaintiffs ehicl it wa sno ing heavily. 

Peter Testimony 

P ter ii estu n is the president and owner of Land Worx a landscaping and property 

maint nan company. Land Worx perform snow and ice remo aJ of dri ewa sand v alkways 

including stairwells for Whispering Hi Us pursuant to a contract. On March 2 2018 Mr. 

ii e tu n arri ed at Whispering Hills at approximately 2:30am. It was snowing when he 

arriv d. It snowed heavily in the morning until about mid-day. 

His crew of approximately eight employees began snow removal efforts at approximat ly 

3:30am. Whispering Hills i a 690-unit complex that takes ral hours to clear. The er w does 

a ' e p ' of the complex hich take approximate) three hour . Depending on the snow e nt 

or three sweeps' are typi all completed. Calcium chloride is used on the sid walks and 

tair but is not appli d until th now event has ended. Ho v r if ice is already pr ent th n 

al ium chloride is appli d. 

Mr. ii stu n r main d at Whispering Hills throughout the entirety of th no e ent. 

He recei ed a call around 11 :0Oam from Ms. Lindei advi ing him that someone had fallen and 
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not t tow the ehicl in the parking circle parked in the 'snow zon . t the time he received 

no ing h a wet no : approximat I 4 to 5 inches had fallen. H testified that 

approximate! 5 inche of total sno all had ac umulated from the storm. 

Motion for ummary Judgment 

On th ir m tion for summar judgment. d ti ndants both contend th storm in progres 

d trin appli s. In upport of th ir motion , d ti ndant app nd th a:ffida it and r port of their 

·pert meteorologi t te en Rob rt togeth r ith certified climatological data. Mr. Robert 

late th re as no sno or ic co er present throughout the pr c ding two days. On arch l 

2018, it rain d short! after midnjght and again between approximately 5:20pm and 8:00pm. 

However, there was no sno or ice co er throughout the da and the temp ratures remain d 

abo e fre zing all day. On arch 2, 2018 h tates that no sno or ice co er wa pres nt at the 

start of the day midnight . Precipitation in th form of sno and rain fell from approximate! 

2:50 a.rn. to 6:45-7:30am at which point precipitation changed to all snow and fell frequently 

through approximatel 9: l 0-9:25pm and then intermittent! through approximately l 0:05pm. 

pproximately 8.5 inche of no co r remained at the end of da (11 :59pm . Mr. Roberts 

opin d that at th tim of plaintiffs alleg d fall , there a approximat I 5.4 inches of snow 

co r; the sky wa cloud · nowing a falling. and the temperature was near 35 degr s. The 

high temp rature for March 2 2018 was near 41 degr es and the low t mperature wa n ar 34 

d gr . H opin d that ' an weath r-relat d slipper condition that as present in untreat d 

undisturbed xp d utd or ar as at th tim and location of plaintiff' alleged slip and fall 

incid nt a th re ult of th ongoing inter torm tha t p r i ted th.rough th time of the incid nt 

on l arch 2, 2018]" (R bert ff. t 15). 

4 

[* 4]



FILED: ORANGE COUNTY CLERK 12/03/2020 11:04 AM INDEX NO. EF012450-2018

NYSCEF DOC. NO. 74 RECEIVED NYSCEF: 12/03/2020

5 of 9

D fendants also contend that the lack d actual or constructive notice of the alleged icy 

condition. 

In addition, De£ ndant Land orx argue that it does not owe a duty to plaintiff and that 

non of the exception under £ :p;nal are appli able to this case because it did not launch a force 

or instrument of harm· plaintiff did not detrimentally rely upon its continued service under its 

nh·act ith hisp ring Hills· and th contract between hispering Hills and Land Worx was 

not a comprehensi and exclusive agreement that displaced hisp ring Hills duty to maintain 

th pr mises in a safi condition. 

In oppo ition plaintiff contend that Land Worx fail d to establish that it did not owe a 

dut to the plaintiff because Land Worx failed to demonstrate that its snow r m al effort did 

not r ate or xa rbat a dang r u condition. Plaintiff furth r contends that d fi ndants failed 

to demonstrate that the storm in progress doctrine is applicable. Plaintiff does not submit n 

expert m teorologi t affidavit in opposition, but instead replies upon the assertion set forth in 

her attorney ' affinnation to di er dit Mr. Robert opinions and to int rpr t the c rtifi d 

climatological r ord . 

In r pl defendants contend that plaintiff has failed to raise a triable issue of fact and that 

th affirmation of h r attom is insufficient to rebut their expert meteorologist. 

Discussion 

It i w II establi hed that ' the propon nt pf a summary judgment motion must make a 

pr.ima faci showing of ntitl m nt t judgment a a matter of law t ndering suffi ient vidence 

to d monstrate the absence of an material issues of fact ' (Alvarez v Prospect Hosp. 68 Y2d 

320 324 [1986]· see also William J Jenack E fate Appraisers & Auctioneers Inc. \ Rabizadeh 

22 Y3d 470 475-476 [201..,l CPLR 3212 [b]). Once the mo ant makes the proper showing 
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' the burden shifts to the party opposmg th motion for summary judgment to produce 

vid ntiary proof in admi sible form ufficient to stablish the existence of material is ue of 

fa t v hich r quire a trial of the action ' (A l crrez. 68 2d at 324). The ·facts mu t b view din 

the light mo t fa arable to the non-mo ing party Vega v Restani Constr. otp. 18 Y3d 499 

503 [2012] [int mal quotation marks omitted]) . Bald conclusory assertion or sp culation and 

[a] shado semblan e of an issu ' ar insufficient to defeat summary judgm nt .J. ape/in 

A ·oc. v Globe Mfg orp. 34 Y2d 338 341 [1974]) as are merely conclu or claim (Putrino 

v Buffalo Athletic lub 82 

Out to Third Pa1 

2d 779, 781 [1993]). 

G nerally a contractual obligation standing alone will not give rise to tort liabi lity in 

favor of a third party ( ·ee E;pincrl v Melville Snow ontr ., 98 Y2d 136 138 (2002]). 

Howe er th Cowt of pp als has identified three situations herein the party who enters into a 

contrnct to r nd r s rvices ma be held liable in tort to a third party: ' 1) here the contracting 

party in failing to x rcise reasonable care in the performance of his duti s launches a force or 

in trument f harm· (2) here the plaintiff detrimentall r li s on the continued performance of 

th contracting party's duties· and (3) where th contracting party has entirely displaced the other 

part ' duty to maintain the premi es safely' (id. at l O [int rnal quotation marks and citations 

mitt d]). 

H r Land Worx made a primer facie showing of it ntitlement to judgment as a matter 

f law b submitting evidence that th plaintiff was not a party to its contract ith hisp ring 

Hill and th refore it owed her no duty of ar ( ·ee B,yan v CLK-HP 225 Rabro, LL 136 

AD3d 955 , 956 [2d D pt 20 16]). ince th pleadings did not allege facts that would establ ish 

th applicability of any of the E pinal exceptions above Land Worx as not required to 

6 

[* 6]



FILED: ORANGE COUNTY CLERK 12/03/2020 11:04 AM INDEX NO. EF012450-2018

NYSCEF DOC. NO. 74 RECEIVED NYSCEF: 12/03/2020

7 of 9

af:firmati ely demonstrate that these exceptions did not appl (although it did so in order to 

establish its prima facie entitlem nt to judgment as a matter of law (see Cayetano v Port Auth. of 

ew York & ew Jersey 165 AD3d 1223 1224 [2d Dept 2018]- Foster v Herbert lepoy Corp. 

76 03d 210 214 [2d Dept 2010]). The burden then shifted to plaintiff and the property owner 

to raise a triable issue of fact including as to hether the Espinal exceptions are applicable id.). 

They have failed to do so and a such, Land Worx s motion for summar judgment i granted 

( ee Fo ter v Herbert lepoy orp. 76 AD3d at 215· Pavlovich v Wade A soc. Inc. 274 03d 

382 383 [2d D pt 2000]' Linarello v olin erv. :YS. 31 AD3d 396 [2d D pt 2006]). 

torm in Progres 

' nder th torm m progr ss rule, [a] propert own r ill not b held liable in 

negligen for a plainti ff injuri u tained a th result of an icy condition cuning during an 

ongoing storm or for a r asonabl time th reaft r (Kear e 40 Wall t. Holdings orp. 185 

AD3d 1015, 1016 [2d D pt 2020] quoting olazzo v ew York ity Tr. uth. 6 Y3d 734 735 

(2005]). Iere in support of its motion, Whispering Hills submitt d th deposition testimony of 

Ifs. Linder and Mr. ils stuen as ell as th affida it and rep rt of th ir exp rt meteorologi t 

ith attach d rtifi d climatological data. Th s ubmi ion d mon trat d prima Jacie that a 

to rm wa in progre at the time of the accident (see Meyer v Big ix Tovvers, Inc., 85 AD3d 

877, 877 [2d D pt 2011 ])). 

Wh re the defendant make aprimafacie ho ing that the storm in progres rule appli s 

th burd n shifts to the plaintiff to how that something other than the precipitation from the 

st rm in progress caused the accident (see Blair v Lodu a 164 AD3d 639, 639-40). To do so 

the plaintiff [is] required to raise a triable issue of fa t as to whether the accident was caused by 

a slipp ry condition that existed at the location of the fall prior to the storm as opposed to 
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pr cipitation from the storm in progress· and that the defendant had actual or constructive notice 

ol th pr existing condition' (Mey r · v Big ix Tower Inc. 85 AD3d at 878). 

Plaintiff's unsubstantiated testimony that she slipped on the same ice that existed the day 

b for is mere peculation and in ufficient to rai a triable issue of fact. Plaintiff does not 

ubmit a met orological expert to rebut defendants primafacie showing that ther wa no ice or 

snow cover on March 1, 2018, the day before plaintiffs accident and that the temp rature on 

March I 2020 remained above freezing. Instead, she relies upon the affirmation of her attorney, 

which does not supply the evid ntiary showing necessary to successfully resist a motion for 

ummary judgment (see Powell v Cedar Manor Mui. Housing Corp. , 45 AD3d 749, 749-750 (2d 

D pt 2007] · mall v oney Is. ite 4A-l Hou e ·, Inc., 28 AD3d 741 742 (2d Dept 2006]­

Dowden v Long Is. Railroad 305 AD2d 631 632 (2d Dept 2003]; Bingham v Godfrey 114 

AD2d 987 988 [2d Dept 1985]). Nor did plaintiff submit e idence that defendant had actual or 

con tructive notice of the alleged preexisting icy condition (Elizee v Village of AmUyville 172 

AD3d 1004 1005 (2d D pt 2019] . otabl plaintiff did not notify defendant of the alleged icy 

condition on March 1 2018. As such Whispering Hills is entitled to summary judgment 

dismissing the complaint and any cross claims asserted against it. 

Conclusion 

Based upon the foregoing, it is 

ORDERED that Defendant Land Worx of e York, lnc.'s motion for summary 

judgm nt dismissing the complaint and all cross- !aims asserted against it is granted in its 

ntirety· and it is further 
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ORDERED that Defendant Whispering Hills-Homeowners Association, Inc.'$ motion for 

summary judgment dismissing the complaint and all cros·s-claims asserted against it is granted in 

its entirety; and it is further 

The foregoing constitutes the Decision and Order of the Court. 

Dated: December 2, 2020 
Goshen, New York 

TO: Counsel of Record via NYSCEF 

ENTER: 

HON. SANDRA B. SCIORTINO, J.S.C. 
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