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SI-IURT f'QR\,1 ORDER INDEX No. 

CAL No. 

14-69157 

18-01575MM 

SUPRE'.vU:,COURT. SfATEOFNE\VYORK 

l.A.S. PART 37 • SlJFFOLK COUNTY 

PRESENT: 

Hon. ___ =....,JO""""S=Ec::...PH.....:a.·-=-F~A=RN'-'-'E=-·1::....·1_ 

Acting Justice Supreme Court 

·······--------------------------··--------·---·-·-·-·-----·-X 

ALAN DIAMOND, Individually and as the 
Executor of the Estate of KATHLEEN 
DIAMOND, 

Plaintiff 

- against -

JAMES WALKER. M.D., PAUL GRAPPELL. 
M.D .. PAUL M. GRAPPELJ., M.D., JAMES 
T. WALKER, M.D .. P.C. and \1EDICAL 

ARTS RADIOLOGICAL GROUP. P.C. 

Defendants. 

------····-----------------------·-----------·------------·--X 

-:V10TION DATE _ _._1-=--1..:....7·...e.1-'-9_ 
ADJ. DATE 8·1-19 

Mot. Seq. # 003 - MotD 

DUFFY & DUFFY. PLLC 
Attomey for Plaintiff 
1370 RXR Plaza 
West Tower. 13th Floor 
Uniondale, New York 11556 

KOSTER. BRADY & NAGLER. LLP 
Attorney for Ddendants 

One Whitewall Street. l 0th Flom 
l\ew '{ork. New York 10004 

Upon the following pape!'s read on this e-filed motion for summaflJ11dgment : Notice of l\fotio11/ Order to Show 

Cause and suppcmi.ng papers by defendant:>. illed Decemht:r 19, 2018 ; Notice nf M0tion/Order to Sho\v Cause and 

supporting papers __ ; Answering Affidavits and supporting papers hv plaintiff, tiled May 30, 2019 : Replying 

Affidavits and supporting papers b)' defendants, filed July J ! , 2019 _; Other ____ , it is. 

ORDERED that the motion hy defendants James Walker. M_D,. Paul Grnppell. M.D .• Paul !\1. 

Grappe!!. M.D .. James T. Walker. M.D .• P.C .• and Medical Arts Radiological Group, P.C.. for summary 

judgment dismissing the complaint is granted in part and denied in pa11. 

This action seeks to recover damages for injuries allegedly sustained by plaintiff's decedent and 

wife. Kathleen Diamond. due to defendants· negligence. The medical mnlpractice claims arise from 

defendants' treatment of Mrs. Diamond from December 30. 2010 to October 22. 2012. Alan Diamond, 

::;uing ori behalf of ,'v1rs. Diamond, who passed away in June 2015, at age 53 and after the commencement 

of this action, alleges that defendants were negligent in. among other things, failing to timely and properly 

interpret mammography and ultrasound studie:-;. and failing to diagnose metastatic breast cancer. He also 
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alleges causes of action for lack of in fanned consent and wrongful death, and sues derivatively for loss of 

services. 
Defendants now move for summary judgment dismissing. the complaint aguinst them. arguing that 

they did not depart from good and accepted practices in the medical treatment they rendered to \frs. 
Diamond and that such treatment did not cause her alleged injuries. They submit. among other things. 

copies of the pleadings. the bills of particulars, the certified medical records of Medical Arts Radiology, 

an afiirmation of radiologist Stanley Rosenfeld, M.D .. and the transcripts of the deposition testimony of 
plaintiff, Dr. Walker, and Dr. Grappe 11. In opposition, plaintiff argues that defendants deviated from 
good and accepted practices in the medical treatment they rendered to Mrs. Diamond. and that such 

deviations proximately caused her alleged injuries and death. Plaintiff submits, in opposition, a redacted 

expert affirmation. 

The proponent of a summary _judgment motion must make a primufacil' showing of entitlement tn 
judgment as a matter of law by tendering evidence in admissible form sufficient to diminatt: any material 

issues of fact from the case (Alvarez v Prospect Hosp .. 68 NY2d 320. 508 NYS2d 923 [ 1986]; Winegrad 

v New York Univ. Med. Ctr .. 64 NY2tl 851, 487 NYS2d 316 [ 1985]). The movant has the initial burden 
or proving entitlement to summary judgment (Wlnegrad v New York Univ. Med. Ctr., supra). Once 

such proof has been offered, the burden then shifts to the opposing pany who must proffer e\idence in 
admissible form and must show facts sufficient to require a trial of any issue of fact to defeat the motion 
for summary judgment (CPLR 3212 [b]:Alvarez v Prospect Hosp •• supra; Zuckerman v Ci(v of New 
York, 49 NY~d 551. 427 NYS2d 595 [19801). 

To establish a claim for medical malpractice based ·on lack of informed consent a plaintiff must 

prove: (1) that the person providing the professional treatment failed to disclose alternatives to such 

treatment and the alternatives, and failed to inform the plaintiff of the reasonably foreseeable risks of 

such treatment that a reasonable medical practitioner would have disclosed in the same circumstances: (2) 
that a reasonably prudent patient in the same situation \vou]d not have undergone the treatment had he or 

she been fully informed of the risks; and (3) that the lack of tnformed consent was a proximate cause of 
the plaintiff's injuries (see Public Health Law§ 2805-d [I!; Wrigl,t v iHorning Star Ambu/ette Servs., 
lnc.,supra; Dyckes vStabile. 153 AD3J 783,785.61 NYS3d 110 [2d Dept 2017];Schusslteim v 

Barazani. I 36 AD3d 787, :24 NYS3d 756 [2d Dept 201 (,]). To establish the proximate cause element a 

plaintiff must show that the operation, treatment or proi.'.edure for which there was no informed consent 

was a substantial cause of the injury (Tlwmp!ion v Orner, 36 AD3d 79 l, 828 NYS2d 509 [2d Dept 
2007]; Traba/ v Quee,rs Surgi-Center, 8 AD3d 555. 779 N'r'S2d 504 [ 2d Ot:pt 2004 J; Mo11do v t:llstei11. 

302 AD2d 437, 754 NYS2d 579 [2d Dept 20031). 

In this case. defendants established. prima.facie, that the lack of informed consent was not the 
proximate cause of Mrs. Diamond's injuries, as Dr. Rosenfeld opined that Dr. Walker's and Dr. 

Grappell's treatment was not a proximate cause of her injuries (see Tsimbler v Fell. 123 AD3d 1009, 999 

NYS2d 863 [2d Dept 2014j). In opposition. plaintiff failed to raise a triable issue of fact (.me Ts Imbler 
v Fell. supra). Therefore, platntiff s cause of action alkging lack of informed consent is dismissed. 

Healthcare providers owe a duty of reasonable care to their patients while rendering medical 

treatment; a breach of this duty constitutes medical malprnctice (Dupree v Giug/iano, 20 NY3d 921. 958 
NYS2d 312, 31412012]; Scott v Uljanov, 74 '\JY2d673. 675,543 NYS2d 369 (1989]. Tracy v J/assar 

Bros. Hosp., 130 AD3d 713, 1 J N'{S3d 226,288 [2d D1.:pt 20151). To recover damages for medical 

malpractice. a plaintiff patient must prove both that his or her healthcare provider deviated or departed 

from good and accepted standards of medical practice and that such departure proximately caused his or 
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her injuries (Gross v Friedman. 73 N\'2d 721. 535 NYS2d 58(i [ IQ88J; Maca11cela v WJckoff Heiglw 

Med. Ctr .. 176 AD3d 795~ 109 NYS3d 41 t [2d Dept 20191; lllgenburg v C/re11-Stiebel. 165 AD3d 1239. 

85 NYS3d 558 [2d Dept 2018]; Bottgiovam,i v Cavag1tuolo. 138 AD3d 12, 24 NYS3d 6X9 [2d Dept 
2016]; Stukas v Streiter. 83 ADJ<l 18,918 NYS2d 176 {2d Dept 2011 ]). To establish a prinwjc1c:ie 

entitlement to summary judgment in a medical malpractice action. a defendant healthcare provider must 

prove, through medical records and competent expert affidavits. the absence of any such departure. or. if 

there was a departure. that such departure <lid not proximately cause the plaintiff"s injuries (Macancela v 

Wyckoff Heights Med. Ctr .. supra; Wright v Morning Star Ambulette Servs., Inc •• 170 AD3d 1249, 96 

NYS3d 678 [2d Dept 2019]; Wodzenski v Eastern Long ls. Hosp,, 170 AD3d 925. 96 NYS3d 80 [2d 

Dept 2019]; Jagenburg v Chen-Stiebel. supra: /l-fitche/1 v Grace Plaza of (ireat Neck, Inc .. 115 AD3d 

819,982 NYS2d 361 [2d Dept 20141). The defendant must address and rebut specific allegations or 
malpractice set forth in the plaintiffs bill of particulars ( J1'al/ v Flushing llo.sp. Med. Ctr., 78 AD3d 

1043, 912 NYS2d 77 [2d Dept 2010]; lllVeccltia v Bilello, 76 AD3d 548. 906 NYS2d 326 [2d Dept 

20 IO]; Grant v Hudson Val Hosp. Ctr., 55 AD3d 874. 866 NYS2d T26 [2d Dept 20081). However, 

''bare conclusory assertions by defendants that they did not deviate from good and accepted medical 

practices ... do not establish that the cause of action has no merit so as to entitle defendants to summary 

judgment" (Dilorenzo vZaso, 148 AD3d 111 l. 1 l 12. 50 NYS3d 503 [2d Dept 2017]. quoting Winegra,i 

v New York U11iv. Med. Ctr,, supra at 853: see Garcia-DeSoto v Ve/pula, 164 AD3d 474. 77 NYS3d 887 

{2d Oept 2018]). 

After making this primufacie shm,..ing, the hurdcn shifts to the plaintiff to ~ubmit evide11tic1ry 

facts or makrials that raise a triable issue as to whether a deviation or departure occurred and whether 

this departure was a competent cause of plaintiffs injuries (Williams v Bayley Seton Hosp .. 112 AD3J 

917, 977 NYS2d 395 [2d Dept 2013J; Makine11 v Torelli, 106 AD3d 782, 965 NYS2d 529 [2d Dept 

201 3 ]; Stukas ,, Streiter. supra). The plaintiff need only raise a triable issue as to the elements on which 

the defendant met the primafacie burden (Bueno ~· Allam, 170 AD3d 939. 96 NYS3d 623 [2d Dept 

2019]; Spiegel v Betit Israel Med. Ctr.-Kings Hwy. Div •. 149 ADJd 1127, 53 NYS3d 166 [2d Dept 

2017]; Hernandez v Hwaishienyi, 148 AD3d 684. 48 N'{S3d 467 [2d Dept 2017]). ..General 

allegations of medical malpractice. merely conclusory and unsupported by competent evidence tending to 

establish the essential elements of medical malpract1ce, urc insufficient to defeat de fondant physii.'ian's 

summary judgment motion" (Alvarez v Prospect Hosp .. supra at 325; see Wright v Morning Star 

Ambulette Servs., Inc., supra: Spiegel v Beth Israel Med. Ctr.-Kings llwy. Div •• supra; llernn11de1, v 

Hwaishienyi, supra). Summary judgment is inappropriate in a medical malpractice action where the 

parties present conflicting opinions by medical experts (Macancela v Wyckoff Heigl,ts Med. Ctr .. supra: 

Lefkowitz v Kelly, 170 AD3d 1148. 96 NYS]d 642 {2d Dept 2019]; Lowe v Japal, 170 ADJd 70 I. 95 

NYS3d 363 [2d Dept 2019]~ Henry v Sunrise Manor Ctr.for Nursing and Rehabilitation, 147 ADJd 

7W, 46 NYS3d 649 [2d Dept 2017]). 

Defendants established a prima fucie case of entitlement to summary judgment dismissing the 

medical malpractice and wrongful death claims against them by demonstrating the absence of a deviation 

or departure from good and accepted standards of medica.1 rrnclice in the medical treatment rendered to 

Mrs. Diamond (set> Jagenburg v Chen-Stiebel. supto: Galluccio v Grossman. 161 Ar13d l049, 78 

NYSJd 196 [2d Dept 2018]; Bongiovan,ri v Cavag11uolo, supra; Mitchell v Grace Plaza of Great Neck, 

Inc,, supra; Facclo v Golub, J'Hpra). By his offirmarion, Dr. Rosenfeld stated that he reviewt?d the 
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pleadings. the bills of particulars. Mrs. Diamond's medical records. and deposition testimony of the 
parties. He opined v..-ithin a reasonuhlc degree of medical certainty that the defendants did not depart 
from any good and accepted medical practice and that such medical care \Vas: not a proximate cause of 

.l\1rs. Diamond's alleged injuries. More specitically. Dr. Rosenfeld stated that the radiological studies 

undertaken were ••good quality and technically adequate... Dr. Rosenfeld also opined that the 

radiological studies were properly interpreted, and timely and appropriately reported. 

Dr. Rosenfeld stated that the medical records establish that Dr. Walker interpreted studies 

conducted on December 30. 2010. January 17, 2011, and .July 27,201 Land that Dr. Grappell interpreted 

a study conducted on August t, 2012. Dr. Rosenleld ex plained that radiologists are confined to 

inti:rpreting films and lmagcs withoul hindsight knowledge, as they must be evaluated in the present. 

He stated that radiological films ''cannot be interpreted in light of any abnormality that might be apparent 

on subsequent imaging studies." Dr. Rosenfeld opined that each of the mammo~raphy and sonography 

studies were interpreted appropriate!: and accurately. f fe opined that th~rt: was nu lndication for Dr. 

Walker or Dr. Grappell to request additional views, a Doppler study. a breast MRI. or fine needle and/or 

cxcisional biopsies. 

Defendants also established their prima.facie entitlement to summary judgment dismissing 

plaintiff's claims against Medical Arts Radiological Group. P.C. and Paul M. Grappell, M.D .. James T. 
\Valker, M.D., P.C. As Medical Arts Radiological Group is a professional corporation, it is vicariously 

liable under respondeat superior for wrongful acts committed by its employees (see Poplawski v Gross, 

supra; Keitel v Kurtz. supra: Monir v Khandakar, supra). However, defendants demonstrated that Dr. 

\Valkcr and Dr. Grappcll, employees of \.fedical Arts Radiology. \Vere not negligent in Mrs. Diamond· s 

medical treatment. In addition, Dr. Walker and Dr. Grappe}! testified that the entity Paul M. Clrappell, 

M.D., James T. Walker, M.D., P.C., ceased activity in 2009 or 2010. 

Defendants having met their initial burden on the motion. the burden shifted to the non-moving 

party to submit admissible evidence raising a triable issue of fact (see Jagenburg v Cl,eu-Stiehel. supra: 

Williams i• Bayley Seton Hm,p .. supra: Makinen v Torelli . .vupru: Stukai v Streiter. supra). In his 
affirmation, plaintiff's expert stated that he reviewed the bills of particulars, the parties• deposition 

testimony. and the relevant medical records and reporis of Medical Arts Radiology Group. Zwangcr 

Pesiri Radiology, Brookhaven iv1emurial Hospital. Brookhaven Bn.·ast Health Services. Island Surgical 

and Vascular Group, P.C., and Memorial Hospital for Cancer and Allied Diseases (Memorial Sloan 

Kettering Cancer Center). Plaintiffs expert opined within a reasonable degree of medical certainty that 

defendants departed from good and accepted medical practice and that such care was a substantial 

contributing factor in causing Mrs. Diamond's injuries and death. 

Plaintifrs expert explained that a radiologist's role in treating a patient like Mrs. Diamond 

involves interpreting diagnostic imaging studies, identifying suspicious findings, such a:-- masses, 

calcifications, spiculations, nodules, and asymmetries, informing medical providers of the findings and 

their potential differential causes. and, at times. providing recommendations for further work-up. He 
stated that failure to visualize, identify, and reporting findings demonstrated nn the diagnostic in1aging 

studies is a departure from accepted standards oC care, and that failure to properly interpret radiological 

films can delay diagnosis and treatment. Plaintiffs expert also stated that any delay in work-up or 
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treatment of such fo1dings is attrihutahlc to the radiologist who faded to report the finding. and that such 
delay can be a substantial contributing !'actor to damage sustained. Plaintiffs expen explained that early 
identification and detection of carcinoma saves lives. a_-; early detection and treatment of hrcast carcinoma 
allcw:s for a \vider range of treatment options. He attributed time ,is a critical factor in diagnosing and 

treating breast carcinoma. 

Plaintiffs expert opined that the breast in1aging studic;; conJuct<.:d at \kdical Arts Radit)logy 
··were of adequate and sufficient quality fiir diagnostic interpretation:· Plaintiffs expert opirn:d that the 
December 30. 2010 screening mammogram study. January 17, 2011 diagnostic bilateral breast ultrasound 
study. July 27. 2011 diagnostic bilateral breast mammogram and right breast ultrasound studies. and the 
August I, 2012 bilateral screening mammogram and hibtcral hrcast ultrasound studies dcnionstrakd an 

abnormal finding in the upper quadrant of l'vfrs. Diamond· s right breast. He stated that such abnormal 
finding was suspicious for carcinoma and warranted further investigation and work-up. including 
performance of a breast ultrnsound \.vith color Doppler to evaluate ncovascularity and a referral to a breast 
surgeon. 

Plaintiffs expert opined that Dr. Walker and Dr. Urappell dep:-u1ecl frum arceptcJ stanJarJ:-. o!" 
medical rnre in failing h) timely and properly interpret the diagnostic imaging studies and rcrcrt on the 
upper outer quadrant ofrVlrs. Diamoml" s right brt"ust, ,,hich was highly suspicious for can.:inoma. 1-k 
opined that Dr. Walkcr·s and Dr. Grappell's rnisreading and misinterpretation of the diagrn1stic imaging 
studies obtained betv,een December JO.2011 und 1\ugust L 2012 substantially contributed in causing 
\1rs. Diamond's injuries. including the mt.:ta;,tatic spread oLher brtast cancer to 21 (_lUt of23 lymph nodes 
in her right ax:illa, ;:md distant metastasis to her liver and right acctabu!um, Plaintiffs expert stated that 
the departures from standard medical care allmvcd the undiagnosed and untreated carcinoma in i\1rs. 
Diamond· s right breu.-;t Lo grown. sprt::ud. and mctastasi7e for more than 20 months. which progre::;sed her 
cancer. 

Plaintiffs expert opined that Dr. \\\llkcr and Dr. Grappdl failed to recognize the signilkancc that 
\!rs. Diamond was nulligruviJa. in menopause. and obe:,Se. l k stated that Dr. Walker mid Dr. Crappdl 
should have ri.:eognizcd her increased nsk of br<.cast carcinoma with thc-sc three risk 1·actors :md t:ikcn 

appropriate measure to ndequately perform and interpret the radiologlcal studies. He opined that there 
should have been heightened concern given these factors, especially considering the findings in the upper 
outer quadrant of her right breast. 

Plaintiffs expert concludcJ thnt properly interpreted dingnostic imaging studies would have 
cornpdled further investigation and carli'.'r dctcctic,n nr f\1rs. Di:1mnnd·s carcinnrna. He explained thal 

early detection would have led to timely and proper intervention nnd trcutn,ent. rmd diminished or 
arnidcd Mrs. Diamond's injuries. The expert also stated that the failure to properly interpret the 
diagnostic imaging studies caused a delay in diagnosis, which permiLtl:d 1'.1rs. Diamond's right breast 
carcinoma m the axillary tail of the upper outer quadrant to prngress ro tile stage it was in when ullirnately 
diagnosed in October 2012. 

As plaintiff;; expert described the npplicubk standards of 1.:,.ll"c um1cr the circumstances. how Dr. 
Walker and Dr. Grnppell departed or deviated from such stai1dun.b. and that these departures v.·ere 
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competent causes of l'v1rs. Diamond's injuries and death. his urtirmatiun is sufficient to raise triabk issues 
of fact (sec Memoli v Wintltrop-Universitl' Hosp .. 14 7 AD3d 93 L 4 7 NYS3d 128 [2d Dept 20 I 71: Kitt v 

Okonta. 141 AD3d 601. 39 NYS3d 456 r1 st Dept 2016]: Scltmitt v Medford Kidney Ctr., l 2 l AD3d 
1088, 996 NYS2d 75 12d Dept 2014]: Hi'illiams v Bayley Seton Hosp .. supra; Stulws v Streiter. supro ). 
As the panies have presented cnn1licting opinipns by medical ex pens as to whether u departure from 
good and accepted medical practice occurred. an Order granting summary j udg.mcnt is not appropriate 
( 1ee Jagenhurg v Chen-Stiebel. supra; Leto v Feld . . 111prn: Gressman i• Stephen-Jolmson. supra: 1Uoray 

v Ci(~· of Yonkers. supra). 

Accordingly. the motion by defendants is granted in part and denied in part. 

The unredacted affirmation of plaintiffs medical expert submitted for in camera review \viii be 
returned by mail to plaintiffs counsel. 

Dated: April 23. 2020 
·. oseph Farneti 
ng Justice Supreme Co11rt 

___ FINAL DISPOSITION _ __:_:X __ ,",0:"t-FINAL DISPOSITIO, 
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