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SUPREME COURT OF THE STATE OF EW YORK 
COUNTY OF BRONX: I.A.S. PART 14 
----------------------------------------------------------------------X 
INDIRA MARTINEZ, CESAR ARI A , R BEN BARET 
A D . ELLY PEREZ, 

Plaintiffs , 

- against -

LINDA EDER and JAKE RYA WILOHOR 

Defendants. 
----------------------------------------------------------------------X 

John R. Higgitt. J. 

DEClSIO 

Index o. 20746/20 19E 

pon plaintiffs' February 24, 2020 notice of motion and the affi rmat ion and exhibits 

submitted therewith ; defendants· March 2, 2020 affirmation in oppos ition and the exhibit subm itted 

therewith · plaintiffs' March 19. 2020 affirmation in reply· and due deliberation· plaintiffs motion for 

partia l summary judgment on the issue of defendant"s liab ili ty and for summary judgment dismi sing 

defendants' counterc laim aga inst plaintiff Ma11inez is granted. 

This is a neg ligence action to reco er damages fo r personal injuries plai ntiffs sustai ned in a 

motor vehicle accident that took place on April 27, 20 18. In support of their motion, plaintiff ubmit 

the plead ings, the po li ce accident report, and the tran cripts of the partie · deposition testimony. 

Plaintiffs testifi ed that at the time of the acc ident their v hicle was stopped fo r betwe n 30 

seconds and two minutes a they were waiting to merge onto the Henry Hudson Parkwa when their 

vehicle was struck in the rear by defendants' vehicle. Plaintiffs also submit the police accident report 

that contains the fo ll owing party admiss ion by defendant Wil dhorn: that --he was looking to merge 

onto the highway when he co llided with [plaintiffs' vehi cler (see Thompson v Coca-Co/a Bot1/i11g 

Co. 170 AD3d 588 [ I st Dept 20 19]; iyazov v Bradford. 13 AD3d 50 I [2d Dept 2004 ]). 

Defendant Wildhorn te tified that he wa traveling beh ind plaintiffs' vehicle when he looked 

onto the hi ghway fo r a few econds to check for traffic v hen suddenl y hi s pa senger warned him that 
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he was getting too close to plainti ffs ' vehicle. Defendant Wi ldho rn was not able to stop and st ruck 

the rear of plaintiffs' vehicle. 

·'A rear-end co lli sion with a stati onary vehicle creates a prima facie case of neg I igence 

requiring judgment in favo r of the stationary vehicle unle defendant proffer a nonnegl igent 

explanation fo r the failure to maintain a afe di stance .. . A dri er is expected to drive at a 

suffi ciently safe speed and to maintai n enough di stance b tw en him se lf[or herse lf] and car ahead 

of him [ or her] so as to avo id co lli sions with stopped vehicle . taking into account weather and road 

conditions· · (LaMasa v Bachman, 56 AD3d 340. 340 [ I st Dept 2008]). A rea r-end co l Ii i n 

establishes a prima fac ie case of neg li gence aga in tthe rea rmo t driver in a chain confronted with a 

stopped or stopping vehicle (see Cabrera , Rodriguez, 72 AD3d 553 [ I st Dept 20 I 01). 

Vehicle and Traffi c Law 9 I I 29(a) states that a ·'d ri er of a motor vehicle sha 11 not fol lo 

another vehicle more close ly than is reasonable and prude nt, hav ing due regard fo r the peed of such 

vehicles and the traffic upon and the condit ion of the highway .. ( ·ee Darmen/o v Pac{fic Molasses 

o., 81 NY2d 985, 988 [ 1993]) . Based on the plain language of the statute, a vio lati on is clear hen 

a driver fo llows another too closely without adequate reason and that conduct re ul t in a co l Ii ion 

(id. ). 

In oppos ition to plainti ffs ' prima fac ie showing of entit le ment to judgment as a matter of law. 

defendants fai led to rai ea triable issue of fact a to their liabil ity . 

Defendants a sert that the motion should be denied because questi on of fac t ex ist regarding 

the period of time that plainti ffs' vehi cle v as stopped befo re the acc ident occurred. Ho ever, 

defendant Wildhorn had a re ponsibility to mai ntain a safe distance between hi s vehicle and 

plainti ffs ' vehicle regardless of ho long plainti ffs· vehicle was stopped (see laMasa. supra), and he 

fa iled to do so. Thus, any questi on regarding the prec i e length of time plainti ffs · ve hicle wa 

stopped prior to the acc ident is not materi al. 
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Because plaintiffs made a prima facie showing of entitlement to judgment as a matter of law, 

and defendants failed to raise a triable issue of fact as to their liability, the aspect of plaintiffs" motion 

seeking summary judgment as against defendants on the issue of liability is granted. 

As to the aspect of plaintiffs ' motion seeking dismissal of defendants ' counterclaim against 

plaintiff Martinez for contribution, plaintiffs made a prima facie showing that plaintiff Martinez 

bears no fault for the accident (see Soto-Maroquin v Me/let, 63 AD3d 449 [ I st Dept 2009]). and 

defendants failed to raise a triable issue of fact. 

Accordingly, it is 

ORDERED, that the aspect of plaintiffs" motion for partial ummary judgment on the issue 

of defendants ' liability is granted· and it is fu1ther 

ORDERED, that the aspect of plaintiffs' motion seeking the dismissal of defendants ' 

counterclaim against plaintiff Martinez is granted, and that counterclaim is dismissed· and it is 

further 

This constitutes the decision and order of the court. 

Dated: June 29, 2020 

John R. 
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