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SUPREME COURT OF TH ST A TE OF EW YORK 
COUNTY OF BRONX: I.A.S . PART 14 
----------------------------------------------------------------------X 
JAHYRA TURNER, 

Plaintiff, 

- against -

'·JOHN DOE, name being fictitious and unknown, 
AMERICAN U IT D TRA SPORTATIO I C., 
"JOHN DOE," name being fictitious and unknovm & 
LUCERO PROD CE I C. , 

Defendants. 

----------------------------------------------------------------------X 

John R. Higgitt, J. 

R 

Index o. 32268/20 I 8 

Upon the December 18, 20 19 notice of moti on of defendant Lucero Transport, Inc. i/ /a 

Lucero Produce Inc. ("'defendant Lucero··) and the affirmation, affidavit, and exhibits submitted in 

support thereof; defendant American United ran portation Inc.' (American United) January 17, 

2020 affim1ation in pa1tial opposition; plainti ff' February 26, 2020 notice of cro s 111otion and the 

affirmat ion, affida it, and exhib its submitted in upport thereof; defendant Lucero ' Ma 20, 2020 

affirmation in oppos ition to plaintiff' s cro s mot ion; plaintiffs May 28, 2020 affi rmation in rep ly; 

defendant Lucero .lune 3. 2020 correspondence to the court; and due de liberation· defen dant 

Lucero s motion for dismi sa l of the complaint as against it and the cro clai ms aga inst it is granted 

and plaintiff s cross motion for an exten ion of time to serve defendant Lucero is denied. 

Pla inti ff commenced this action on October 26, 20 18 to recover damages fo r inj urie that 

plaintiff allegedly sustained a a result of an August 7, 20 I 6 motor vehic le acc ident. Plaintiff had 

until February 25, 20 19 to effect ervice (see CPLR 306-b). 

Defen dant Lucero seeks di smissal of the complaint as agai nst it and the eras claims aga inst 

it on the ground that the court lacks personal juri dicti on over it because plaintiff fai led t timel and 

properly erve it under CPLR 306-b, which state that serv ice of the summons and complaint must be 

made withi n 120 days after the filing of the ummons and complaint. 
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In support of its motion, defendant Lucero submit the pleadings. the affida it of Oli ia 

Lucero-Garcia (owner of defendant Lucero), and a Department of Motor Vehicle regi tration record. 

Lucero-Garcia averred that she is the owner of defendant Lucero and that at no point has it been 

ser ed with the summon and complaint. Lucero-Garcia al o averred that the vehicle owned by 

defendant Lucero was not involved in the subject accident. 

In opposition to defendant Lucero· mot ion and in support of her cro s mot ion, plaintiff 

ubmits the pleadings, her affidavit, the tran cript of her no-fault e arnination under oath, and a 

document suggesting that service was not effected on defendant Lucero. Plaintiff averred that at the 

time of the accident he wa a passenger in defendant American United' ehicle,, hich was 

involved in an accident with defendant Lucero's vehicle. According to plaintiff. defendant Lucero·s 

truck backed into defendant American United ' vehicle. causing plaintiff's injurie . 

Plaintiff acknowledged that service was not property effected on defendant Lucero. but 

asserts that the court should deny defendant Lucero motion and grant plaintiff an e tension to serve 

under CPLR 306-b. Plaintiff a ert that law office failure i to blame for her failure to erve 

defendant Lucero. 

After reviewing the motion and cross motion record , and con idering the various rel evant 

factors associated with the interest-of-justice extension under CPLR 306-b (see Leader v Marone). 

97 NY2d 95 I 04-106 [200 I]), the court concludes that such an e tension is not warranted. 1 Plaintiff 

exercised minimal diligence in serving defendant Lucero within the 120-da period to effect proper 

service; a lengthy gap exists between the deadline for proper er ice (February 25 . 2019) and the date 

on which plaintiff ought leave for an extension of time (February 27, 2020); and plaintiff s reque t 

for an extension was not prompt. coming only in respon e to defendant Lucero· motion to di miss 

(see John on v oncourse Village . inc. , 69 AD3d 410 [ I t D pt 20 IO]). Morea er. while defendant 

1 o extension for good cau e i warranted becau e plaintiff did not demon trate that he exercised rea onable 
diligence in attempting to effect service (s ee Leader v Maron •y, supra). 
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. . . 

Lucero has not articulated how pecificall y it was prejudiced by plainti ffs fa ilure to se rve it within 

120-days of the commencement of the action and plaintiff long delay in seeking an ex ten ion of 

time to serve. there is no indication that defendant Lucero had notice of plainti ffs acti on within the 

120-day period or prior to the expiration of the statu te of I imitati on on plainti ffs cla i 111 (cf Sul/er v 

Reyes, 60 AD3d 448 [ I st Dept 2009]). Thus, while certain factors we igh in favo r granting plainti ff an 

interest-of-justice extension (i.e., the expi ration of the statute of limitations. and a howing of a 

potentially meritorious claim), the majority of factors do not (i.e., lack of diligence, delay in er ice, 

lack of promptness of request for ex ten ion. potential prej udice to defendant Lucero ).On ba lance, the 

interest of justice does not ca ll fo r an exten ion. 

Accordingly, it is 

ORDERED, that defendant Lucero's motion to di smi s the complaint as aga inst it and the 

cross claims against it is granted, and the complaint as against it is dismi ssed· and it is further 

ORDERED, that the Clerk of the Court shall enter judgment in favo r of defendant Lucero 

dismiss ing the complaint as aga inst it and the cro s claim agai nst it; and it is further 

ORD ERED, that plaintiffs cross motion fo r an extension of time to serve defenda nt Lucero 

is denied. 

The partie are reminded that a compliance conference has been sched uled before the 

undersigned on October 2 2020 at 9:30 a. m. in courtroom 407. 

Thi s consti tutes the dec ision and order of the court. 

Dated: Ju ly 30, 2020 
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