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SUPREME COURT OF THE STATE OF EW YORK 
COUNTY OF BRO X: I. A.S. PART 14 
----------------------------------------------------------------------X 
EMILY MARTINEZ 

Plaintiff 

- against -

JO A THON SANTOS, DANIELS SHARPS MART 
INC. , ESTRA REMELUS and AMERICA UNITED 
TRA SPORTATION I C .. 

Defendants. 

----------------------------------------------------------------------X 

John R. Higgitt J. 

fnd ex No. 28463/20 l 9E 

Upon plaintiff's February 19 2020 notice of motion and the affirmation, affi davit, and 

exhibits submitted in support thereof; the April 18, 2020 affirmation in opposition of defendan ts 

Remelus and Amer.ican United Transpo1tation Inc. ('"the Remelus defendants'"): the May 13, 

2020 affomation in oppo ition of defendants Santos and Dan iels Sharpsmart, lnc., (""the Santos 

defendants") and the exhibits submitted therewith· and due deliberation· pla intiff s motion fo r 

partial summary judgment on the issue of defendants liability fo r causing the subj ect accident is 

granted in part. 

This is a negligence action to recover damages for p rsonal injuries plaintiff all egedl y 

sustained as a result of a motor ehicle accid nt that occurred on Sept mber 14 20 17. In support 

of her motion plainti ff submitted the pleadings, the police accident report, 1 and her affidavi t. 

Plaintiff averred that at the time of the accident she was a passenger in the Remelus 

defendants' ve hicle when it was involved in an accident v ith the Santos defendants vehic le. 

1 The police report is hear ay; the re ponding officer did not witness the accident, and the report contain competi ng 
exculpatory tatement by defendant Santo and defendant Remelus. 
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1n opposition the Santos defendants submitted the affidav it of Alan Larose (director of 

compliance and health & safety for defendant Daniels Sharpsmart. Inc.). authenticating an 

accident report prepared in the nomia l course of defendant Danie ls Sharpsmart, Inc.business by 

defendant Santos. In the accident report defend ant Santos d scribes the acci dent as fo llows: he 

was traveling in the middle lane of l-95, ith no intention of changing lanes, when the Remelu 

defendants' vehicl e tried to cut hi m off: causing him to pres his brake; the Remelu defe ndant · 

vehicle then slammed into the front , passenger' side of the antos defendants· vehic le. 

Plaintiffs affi dav it fa iled to es tab Ii h. prima fac ie that one or more of the defendants 

were negligent in the operation of the ir respective ehicles . Plaintiff's conclu ory affid a it fa iled 

to assert any factual a erments that wo uld wan ant impos ing li ability against any of the 

defendant for the subject accident. Therefore, summary j udgment on the issue of defi ndants ' 

liability is inappropriate at thi s juncture. ··[T]he pronouncement in [Garcia , Tri 'aunty 

Ambulerte Serv .. 282 D2d 206 ( I st Dept 200 I)][ upon hi ch plaintiff rely,] tands only fo r the 

proposition that in motor vehicle negligence action , an im1ocent plaintiff i enti tled to a 

determinati on that [he or] she had no culpable conduct on the i ue of liabi I ity irrespective of the 

unresolved issu of a defendant dri ver[s' ] negligence" (O/u1-1 atayo v Dulinayan 142 AD3d 113 

119 [1st Dept 1999]). Plaintiffs must still affirmati ely establish then g ligence (and ca ual 

relationship between the negligence and the accident) of at least one defendant (see Campbell v 

Mincello, _ AD3d_, 123 YS3d 493 [1st Dept 2020]) . 

Plaintiff did however establ ish that, an " innocent passenger: · they are enti t led to 

dismissal of defendants' affi rmative defense all eging plaint iffs comparative faul t (see 

Oluwatayo v Dulinayan . . upra) . 

Accordingly, it is 
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ORDERED, that the aspect of plaintiffs motion seeking summary judgment on the issue 

of defendants' liability is denied; and it is further 

ORDERED, that the aspect of plaintiffs motion seeking dismissal of defendants' 

affirmative defenses alleging plaintiff's comparative fault is granted and the Santos defendants ' 

first affirmative defense and the Remelus defendants ' second affirmative defense are dismjssed. 

The parties are reminded that a compliance conference has been scheduled before the 

undersigned on October 2, 2020 at 9:30 a.m. in courtroom 407. 

This constitutes the decision and order of the court. 

Dated: June 30, 2020 

John R. Higgitt, J.S. . 
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