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EW YORK UPREME COURT - COU TY OF BRO X 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF BRONX: PART 14 
----------------------------- --- ------ -------------- ------ ---------X 
HIRALDO, RAYMOND Index N2. 2695 1/2018E 

- against - Hon. JOHN R. HlGGlTT. 

HOSSAIN, NAJMUL, et ano J.S.C. 
-------------------------------------------- ------------------------X 

Mtn. eq . # 04 

C. 

The fol lowing papers numbered g to 57 in the YSCEF System were read on this motion fo r 

SUMMARY JUDGEMENT (LIABILITY). noticed on June 8, 2020 and du ly submitted as o . on 
the Motion Calendar of June 8 2020 .. 

NYSCEF Doc. Nos. 

[Notice of Motion - Exhibits and Affidav its Annexed 51 -57 
Notice of Cross-Motion - Ex hibit and Affidavits Annexed 

Answering Affidavit and Exhibi ts 

Replying Affidavit and Ex hib its 

Filed Papers 

Memoranda of Law 

Stipulation 

Upon the foregoi ng papers, plaintiffs motion for partial ummary judgment on the issue or 
defendants· li abi lity and for summary judgment dismis ing defe ndants· first affirmative defense a lleging 

culpable conduct is granted. in accordance with the annexed deci sion and order. 

Dated: 06/29/2020 

Check one: 
□ Case Disposed in Entirety 
~ Case Sti ll Active 

Motion is: 
~ Granted □ GIP 
□ Denied □ Other 

Check if appropriate: 
□ Schedule Appearance o Settle Order 
□ Fiduciary Appointment o Submit Order 
□ Referee Appointment 
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UPREME COURT OF THE TATE OF EW YORK 
CO TY OF BRO X: l.A .. PART 14 

----------------------------------------------------------------------X 
RAYMO D HIRALDO 

Plaintiff, 

- again t -

AJMUL HO SAI and BDUR RAHAMA , 

Defendants. 
----------------------------------------------------------------------X 

John R. Higgitt. J. 

DEClSIO ND ORDER 

Index _ o. 26951 /20 18 E 

Upon plaintiff s May 5, 2020 notice of motion and the affirmation and exhibits submitted 

in support thereof: there being no opposition to the motion; the court ha ing advised the parties. 

b email directed to the addres es associated with th action on the Y EF sit . on Jun 5. 

2020 that the motion would be decided on the basis of the paper e-filed as of th close of 

bu iness on the return date, and having r ceived no indication that the courf s communication 

was not recei ed by the parties; the court not having received any response to it communication; 

the court' revie of th record relating to thi matter indicating that the matter ha not been 

ettled, discontinued or otherwi e di po ed· and due deliberation; plainti ffs motion for partial 

summary judgment on the i su of d fendant · liability and for ummary judgm nt di mi 1110 

defendants· first affirmativ defense alleging culpable conduct i granted . 

This is a negligenc action to recover damage for per onal injurie that plaintiff 

allegedly sustained in a motor veh_icle accident that took place on January 25 . 20 18 . In upport of 

his motion, plaintiff pro ided the pleadings, the polic accident report, and the tran cripts ofth 

par.ties ' deposition testimon . 

Plaintiff t stified that he was trav ling on an entrance ramp of the Bruckner xpre way 

when he began to slow down due to traffic ahead of him. Plaintiff t sti fied that he was ori gi nall 
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traveling at 20 miles per hour at a di stance of approximate! 8 car lengths behind the ve hic le 

ahead of him. Plaintiff noticed that the vehicle ahead of him was coming to a stop, o h began 

slowi ng his vehicle down to a speed ot approximately 6 miles per hour· defendant' vehicle then 

struck plaintiffs vehic le in the rear. 

Defendant Rahaman testi fied that prior to the accident he was traveling behind plainti ff 

vehicle at approximately 50 miles per hour. Defendant Rahaman te tifi d that, as he entered the 

ramp, the 'ramp curve" made it di fficult to see pl aintiffs vehicle ahead, but aft r pa sing the 

curve of the ramp he saw plai ntiffs vehicle and slowed down hi s vehicle to 30 miles pe r hour. 

Defendant Rahaman was unable to stop hi vehicle and struck plaintiff vehicle in the rear. 

"A dri ver o f a vehic le approaching another vehicle from the rear is requi r d to maintain a 

reasonably safe distance and rate of speed under the prevailing condition to a oid collid ing with 

the other vehic le" ( s iah-Ababio , Hunter , 78 AD3d 672, 672 [2d Dept 20 10]). Vehi cle and 

Traffi c Law§ I 129(a) tates that a · dri ver of a motor vehicle shall not fo lio, another ve hicle 

more closely than is reasonable and prudent , having due regard fo r the speed of such vehic les 

and the traffic upon and the condition of the highwa "(see Dar men to v Pac(fic Mola ·:·es Co .. 81 

N Y2d 985, 988 [1 993]) . Based on the plain language of the tatu te, a vio lati on is clear when a 

dri ver follows another too closely without adequate reason and that conduct resul ts in a coll ision 

(see id.). 

Plainti ff made a prima facie showi ng that defendants vio lated Vehicle and Traffic Law s 

11 29 and that such vio lati on was a prox imate cau e of the accident. 

Defendants did not oppose plainti ff's motion and thus fai led to ra ise a tri ab le i ue of fac t 

in opposition to plaintiff prima facie showing. 
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As to the aspect of plaintiffs motion seeking dismissal of defendants· first affirmative 

defense alleging plaintiffs comparative fault plaintiff made a prima facie showing that he bears 

no such fault (see oto-Maroqidn v Mel/et , 63 AD3d 449 [1st Dept 2009]). Because defendants 

failed to raise a triable issue of fact , the aspect of plaintiffs motion eeking dismissal of 

defendants' first affirmative defense alleging plaintiffs comparative fault is granted. 

To the extent that the first affirmative defense alleges plaintiffs a sumption of risk. the 

court notes that the doctrine of primar assumption ofrisk does not apply to the facts of this 

matter (see Custodi v Town of Amherst, 20 NY3d 83 [2014]; Valder v Weston , 57 AD2d 862 

[2nd Dept 1977]). 

Accordingly, it is 

ORDERED, that the aspect of plaintiffs motion seeking partial summary judgment on 

the issue of defendants ' liability is granted· and it is further 

ORDERED, that the aspect of plaintiffs motion seeking dismis al of defendants· fi rst 

affirmative defense is granted. and that defense is dismissed. 

The parties are reminded that a compliance conference has been scheduled before the 

undersigned on August 28 2020 at 9:30 a.m. in courtroom 407. 

This constitutes the deci ion and order of the court. 

Dated: June 29 2020 
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