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TY OF BRONX Min . Seq. ;:/ QJ_ 

SUPREME COURT OF TH E STATE OF NEW YORK 
CO TY OF BRO X: PART U 
-------------------------------------------------------------------X 
BROWN, ISAIAH lndex .N~. 26545/201 SE 

- aga inst - Hon. JOH R. HlGGITT. 

SCOTT, JAMALL E., et ano J.S.C. 
--------------------------------------------------------------------X 

The following papers numbered!! to 23 and 25 to 28 in the 1Y CEF ystem were read on this motion 
for SUMMARY J UDGME T (LIABILITY). noticed on March 30, 2020 and duly submitted as o. 
on the Motion Calendar of June 22 2020 .. 

NYSCEF Doc. Nos. 

Not ice of Motion - Exhib its and Affidavits Annexed I 1-23 
Not ice of Cross-M otion Exhibi ts and Affidavits Annexed 

Answering Affidavit and Exhibits 25-26 
Replying Affidavit and Ex hibit 27. 28 
Filed Papers 

Memoranda of Law 

Stipulations 

Upon the foregoing papers. plaintiff s moti on for parti al ummary judgment on the issue of 
defendants ' liabil ity fo r cau ing the subject acc ident and dismissal of defendants ·affirmative defense 
alleging plaintiffs culpab le conduct is granted. in acco rdance with the annexed decision and order. 

Dated: 07/30/2020 

Check one: 
o Case Disposed in Ent irety 
t!l Case Still Active 

Motion is: 
~ Granted □ G I P 

□ Denied □ Other 

I 

Check if a ppr ria : 
□ Sched ule Appearance 
□ fiduciary Appointment 
□ Referee Appoin tmen t 

o ettl e Order 
□ ubmi t Order 
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SUPREME COURT OF THE STATE OF EW YORK 
COUNTY OF BRONX: I.A.S. PART 14 

----------------------------------------------------------------------X 
ISAIAH BROWN 

Plaintiff, 

- against -

JAMALL E. SCOTT and DA YBREAK I DEPENDA T 
SERVICES INC. , 

Defendants. 
----------------------------------------------------------------------X 

John R. Higgitt, J. 

Index o. 26545/20 18E 

pon plaintiff s March 5. 2020 notice of motion and the affi rmation. affidav it, and e hi bits 

submitted in support thereof; defendant ' April 20, 2020 affi rmation in opposition and the exhibit 

submitted therewith· plaintiff s June 9, 2020 affirmation in repl y; and due deliberation: plaintiffs 

motion for pa11ial summary judgment on the issue of defendants ' li ability for causing the subject 

accident and di smi al of defendants· affi rmative defen e alleging plaintiff' s culpable conduct i 

granted. 

This is a neg li gence action to recover damage for personal injuries that plaintiff all egedl y 

sustained in a motor vehicle accident that took place on June 29. 2017. In support of hi s motion. 

plaintiff submits the pleadings, the certified police accident report. the transcript of the parties · 

deposition testimony. and hi s affidavit . 

Plaintiff averred that he was a passenger in a non-party driver" vehicle when the ehicle 

came to a stop due to a red traffic signal. Plaintiff averred that the vehicle he occupied was topped 

for about IO seconds when it wa suddenl y struck in the rear by defendants' vehicle. 

Defendant Scott testified that at the time of the acc ident hi s ve hicle wa trave ling b hind the 

vehicle occupied by plaintiff when the non-part driver's vehicle stopped sho,t. 

Plaintiff also submits the police accident report containing defendant Scott' admi ion that 

·'when the light turned green hi car rolled without hitting the ga and truck [the ehicle occupied b 
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plainti ff] in the rear .. (see Thomp on v Coca- ala Bottling Co .. 170 AD3d 588 [ I t Dept 

201 9]; Niyazov v Bradford, 13 AD3d 50 1 [2d Dept 2004]) . 

· A rear-end co lli sion with a stati onar vehicle creates a prima fac ie case of negligence 

requiring j udgment in favo r of the tationary vehic le unless defendant proffer a non- neg li gent 

explanation fo r the fa ilure to maintain a safe di stance ... A dri ver is expected to dri ve at a 

suffic iently safe peed and to ma intai n enough di stance between himself [or herse lf] and car ahead 

of him [or her] so as to avo id co l Ii ions wi th stopped vehic le . tak ing in to account weather and road 

conditions .. (LaMasa v Bachman. 56 AD3d 340. 340 [ I st Dept 2008]). rear-end co llision 

constitute a prima fac ie case of negligence agai nst the rearmo t dri ver in a chain confronted ith a 

stopped or stopping the vehic le (see Cabrera v Rodriguez. 72 AD3d 553 [1st Dept 20 10]). 

Vehicle and Traffic Law§ I I 29(a) tates that a ··dri v r of a motor ehicl shall not fo llow 

another vehic le more close ly than is r a onable and prudent. hav ing due rega rd fo r the speed of uch 

vehicles and the traffic upon and the condition of the highway .. (see Darmento I Pacific Molasses 

Co., 81 NY2d 985, 988 [ 1993]) . Based on the pl ain language of the tatute, a violation i ev ident 

when a dri ver fi I lows another too close ly without adequate reason and that conduct re ult 111 a 

co lli sion ( ee id.). 

Plainti ff made a prima facie howing that defendants violated Veh icle and Traffi c Law§ 

I 129 and that such violation wa a prox imate cause of the acc id nt. 

In oppos ition to plai ntiff prima fac ie ho-. ing of entitl ment to judgment a a matter of law 

on the issue of their liability, defendant fa il ed to ra i ea tri ab le is ue of fact. 

Defendants a sert that question of fact ex i t precl uding ummary j udgment in favo r of 

plainti ff. Defendant assert that plaintiff version of the accident is not credible becau e there are 

incon istencies between pla inti ffs testimony. the poli ce acc ident report , and plain tiff affida it. 

Specifica ll y, defendants as ert that plaintiff prov ided different statement as t -. hether the traffi c 

light was green or red at the time of the accide nt. and v hether the vehicle he occupied as stopped or 
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moving. However, neither the statu of the traffic signa l nor the i ue of whether the non-pa11y 

driver"s vehicle was stopped or moving is material on thi motion; defendant were required to 

maintain a reasonab ly safe distance bet\ een their vehicle and the non-party driver·s eh icle. but 

defendants fai led to o. 

Defendants al o asse1t that there i a question of fact as to whether the non-party dri er· 

ehicle came to a udden top at the time of the acc ident. Howe er, even if the non-part driver made 

a udden stop, defendants do not have a non-negligent explana tion fo r the accident. General ly, a 

claim that the driver of a rear-ended vehic le made a sudden stop is in ufficient to con titute a non­

negl igent explanation for the acc ident ( ·ee Bajrami v Twinkle Cab orp .. 14 7 AD3d 649[ I st Dept 

20 17]). Thu. the general rule regarding li ability for rear-end accident ··has been app lied when the 

front vehicle stops sudden I in slo -mo ing traffic; e en if the sudden top is r petiti e; when the 

front ehicle, although in stop-and-go traffic. topped whi le crossing an inter ect ion; and when the 

front car stopped after having changed lanes·· (Johnson v Phil/1jJs. 26 1 AD2d 269. 271 [ I t Dept 

1999]). Additiona lly, ·[a] driver of a ehic le approaching another vehic le from the rear i req uired to 

maintain a reasonably safe di tance and rate of speed under the prevailing conditions to a oid 

col liding with the other veh icle"" (Nsiah-A babio v Hunter, 78 AD3d 672,672 [2d Dept 20 1 OJ). 

Notabl thi s accident happened on a local roadway ithin the ity of ew York, not a highway with 

normal traffic conditions (see Animah, Ag; ei, 63 Misc 3d 783 [Sup t, Bronx ounty 2019)' cf 

Baez-Pena v MM Truck & Body Repair, Inc .. 151 AD3d 473 [1st D pt 2017]). 

The a pect of plaintiffs motion seeki ng di missal of defendant · first affirmative def en e 

alleging plaintiffs comparative fau lt i granted. Under the circumstance • the •'i nnocent pa senger·• 

plaintiff is entitled to dismissal of defendant ' affirmati e defense of comparati e fault (see 

O/uwatayo v Dulinayan, 142 AO3d I 13 [ I st Dept 20 16]). 

Accordingly, it i 
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ORDERED, that the aspect of plaintiffs motion for partial summary judgment on the issue 

of defendants' liability for causing the accident is granted; and it is further 

ORDERED, that the aspect of plaintiffs motion seeking dismissal of defendants' affirmative 

defense alleging plaintiffs culpable conduct is granted and defendants ' first affirmative defense is 

dismissed. 

This constitutes the decision and order of the court. 

Dated: June 30, 2020 

John R. 
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