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EW YORK UPREME COURT - COUNTY OF BRONX Mtn . Seq. # 03 

SUPREME COURT OF THE STATE OF EW YORK 
COUNTY OF BRONX: PART 14 
-------------------------------------------------------------------X 
ABREU, MILAGROS Index N2. 30935/2018E 

- agai nst - Hon. JOHN R. HIGGJTT, -------- - - · 

FERNANDEZ, SALSlCIO R. J.S.C. 
--------------------------. -----------------------------------------X 

The following papers numbered 34 to 47 in the YSCEF System were read on thi s motion fo r 
SUMMARY JUDGMENT (LIABILITY), noticed on June 25, 2020 and duly submitted a No. on 
the Motion Calendar of June 25 2020 ., 

NYSCEF Doc . Nos. 

!Notice of Motion - Exhib its and Affidavits Annexed 34-41 
[Notice of Cross-Motion - Exhibits and Affidav its Annexed 

!Answering Affidavit and Ex hi bits 42-45 
Replying Affidavit and Exhibits 46-47 
Filed Papers 

Memoranda of La\ 

Stipu lations 

Upon the foregoing papers, plainti ffs motion for partial summary judgment on the issue of 
defendant 's liability for causing the subject accident and di smi sa l of defendant" s affirmative defense 
alleging culpable conduct is granted in part, in accordance with the annexed decision and order. 

Dated: 07/6/2020 

Check one: 
□ Case Disposed in Entirety 
~ Case Still Active 

Motion is: 
□ Gra nted ~ GlP 
□ Denied □ Other 

Hon. 4~ 
JOHNjt( ~ J.S.C. 

Check if appropriate: 
□ Schedu le Appearance □ ett le Order 
□ Fiduciary Appointment □ Submit Order 
□ Referee Appointment 
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SUPREME COURT OF THE ST A TE OF EW YORK 
COUNTY OF BRONX: I.A. . PART 14 
----------------------------------------------------------------------X 
MILAGROS ABREU, 

Plaintiff, 

- against -

SALSlCIO R. FERNANDEZ 

Defendant. 
----------------------------------------------------------------------X 

John R. Higgitt, J. 

Index No. 30935/201 SE 

Upon plaintiff s June 3, 2020 notice of motion and the affi rmat ion and exhibits submitted in 

support thereof; defendant s June 8, 2020, affirmation in oppos ition and the exhibits subm itted 

therewith; plaintiff s June 17, 2020 affirmation in reply; and due deliberation ; plaintiffs moti on fo r 

partial summar judgment on the issue of defendant' s liability for causing the subject accident and 

dismissa l of defendant's affi rmati ve defense alleging culpable conduct is granted in part. 

Thi s is a neg li gence action to recover damages fo r personal injuries plaintiff allegedly 

sustai ned in a pedestrian-knockdov n acc ident that occu rred on June 19, 20 18. In support of her 

motion, plaintiff ubmitted the pleading . the police acc ident rep rt, and her affidav it. 

Pl ai nti ff averred that at the time f the acc ident he ,, a at the inter ection of Uni ver ity 

Avenue and Boscobel Place. Accord ing to plaint iff, traffic on Bo cobel Place is 

controlled by a stop sign. Plaintiff averred that before entering the intersect ion she checked fo r tra ffic 

and saw defendant 's veh icle approaching the intersection. Plaintiff averred that he · ob erved 

defendanf s vehicle approach the stop sign slow down and it appea red the vehicle wa coming to a 

full stop several feet before the crosswalk. I began to wa lk across the street and took approximate ly 

five steps before the veh icle sudden ly acce lerated fo rward ,'. triking her. 

Plaintiff also relied on the poli ce acc ident report. which conta ined the fo ll owing party 

admi sion by defendant: 'whil e tra ve ling [eastbound] on Boscobel Place, he stopped on the stop 
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sign. [W] hi le proceeding to make a left turn on University Avenue, he did not ee pede trian and 

struck her'· (see Thompson v Coca-Cola Bottling o., 170 AD3d 588 [ I st Dept 20 I 9]; iyazov v 

Bradford, 13 A D3d 50 I [2d Dept 2004 ]). 

Under Vehicle and Traffic Law§ 11 42, a driver approaching a stop sign must st p and yield 

the right of way to any pedestrian lega lly cross ing the roadway on whi ch the driver is drivin g. A 

driver that fail s to yie ld the right of way in violation of Vehicle and Traffic Law § I 142(a) i 

negligent as a matter of law (see Luke v McFadden 119 AD3d 533 [2nd Dept 20 14]). Additional ly. 

under Vehicle and Traffic Law § 11 5 1 (a), when there is no traffic control signal at an intersection 

the driver of a veh icle shou ld yield the right of way to a pede trian cro ing the roadway within the 

crosswa lk. Moreover, a driver has a duty to ee what is there to be seen and exerci se reasonab le ca re 

to avoid an accident ( ee Johnson v Phillip. ·, 26 1 AD2d 269, 271 [ I st Dept 1999.1). 

A pedestrian, howeve r, must sti ll exerc ise due ca re and heed any danger by looking b th ays before 

crossing (see Schmidt, S. M. Flickinger Co., 88 AD2d 1068 [3rd Dept 1982]) . 

In oppos ition to plainti ffs prima facie showing of entitlement to judgment as a matte r of law 

on the issue of hi liability. defendant fa il ed to rai ea tri able issue of fact. Defendant 's opposition is 

limited to asse11ing that plaintiff bear comparative fau lt fo r the subject accident; defend ant doe not 

prov ide a non-negligent explanation fo r the subject accident. H wever, the existence of an open 

question as to plaintiff' s comparative fau lt does not affect plaintiW ri ght to ummar judgment on 

the issue of defendant ' liabi li ty (see Rodriguez , City of New York. 31 NY3d 2 12 (2018]). 

As to the aspect of plainti ff' moti on eei ng di smissa l of defendant' s third affirmative 

defen e alleging plainti ffs comparat ive fault. defendant asserts that questi n r fact exist as to 

plaintiff's faul t. Defendant asse11s that que ti ons of fact ex ist by virtue of the confli ct ing set of facts 

presented by plai ntiffs affidavit, on the one hand , and her depositio n test imony and the p lice 

acc ident report narrati ve, on the other. 

2 
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. . 

Even assuming that plaintiffs evidence was suffi cient to establish prima fac ie. that she bears 

no comparative fau lt (cf Quintavalle v Perez, 139 AD3d 182 [ I st Dept 20 16]), defendant raised a 

triable issue of fact. Viewing the ev idence in the li ght most favo rable to defendant as the non-moving 

party and applying the principal that summary judgment is not appropriate if the existence of triable 

issues is even arguable, plaintiffs deposit ion testimony (upon wh ich defendant relied) demonstrates 

the existence of triable issues as to whether plai ntiff exerc ise due care in attempting to cro the 

intersection. A fact-fi nder could infer from plaintiffs deposition testimony that defendant did not 

stop before entering the intersection, that pla intiff knew or shou ld have known that defendant did not 

stop, and that plaintiff nevertheless attempted to cross the intersection. 

Accordingly it is 

ORDERED. that the a pect of plaintiffs motion seeking summary j udgme nt on the issue of 

defendant' s liability i granted; and it is further 

ORDERED, that plainti ff's motion is otherwise deni ed. 

The pa1ties are reminded that a compliance conference has been ched uled before the 

undersigned on July 31 , 2020 at 9:30 a.m . in courtroom 407. 

Thi s constitutes the decision and order of the court. 

Dated: July _, 2020 

John R. 
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