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NEW YORK SUPREME COURT - COUNTY OF BRONX JPJr53 
Case Disposed 
Settle Order 

0 
0 PART 08 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF BRONX: 

Schedule Appearance 0 

----------------------------·---------------------·-----------X 
D.G., an infant by and through her Parent and 
Legal Guardian LILIA MORENO, and LlLlA MORENO, 
individually, 

-against-

Index Mi. 32733/2018E 

Hon. DQNAJ,D MILES 

NEW V1SIONS FOR PUBLIC SCHOOLS, INC and Justice Supreme Court 
NEW VISIONS CHARTER SCHOOL FOR . 
ADVANCED MATH AND SCIENCE, 

-------------------------. ---------------------------------- X 

The following papers ·numbered I to_Read on this motion, (Seq. No ) for 
VACATE ORDERI.JUDGMENT noticed on MAY 07 2020. 

PAPERS NUMBERED 

Notice of Motion - Order to Show Cause - Exhibits and Affidavits 
Annexed No(s). 

Answering Affidavit and Exhibit No(s). 

Replying Affidavit and Exhibits No(s). 

Upon the foregoing papers, it is ordered that the decision of 5/7/2020 is hereby vacated, and 

the motion to dismiss is decided in accordance with memorandum decision rendered 

on August 26, 2020. 

Dated: September 15 2020 

DONA~D A. MILES, J.S.C. 
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SUPREME COURT OF THE STATE F NEW YORK 
COUNTY OF BRO IX 
IASPART8 I 
D.G., an infant by ancII through her Parentrnd 
Legal Guardian LILIA!. MORRERO, and 
LILIA MORRERO, Ii{dividually 

. I Plai tiffs, 
-agamst-

1 

NEW VISIONS FOR~UBLIC SCHOOL , INC 
and NEW VISIONS CHARTER SCHOO FOR 
ADVANCED MA TH AND SCIENCE, , 

Def!ndants. 
I 

.... 
0Tndex No. 32733/2018E 
Motion No.: 
Motion Date.: 

NEeJ 
DECISION/ ORDER 
Present: 
Hon. Donald Miles 
Justice Supreme Court 

Re~itatio~, as ~quired by cry;R 2219(a),_ of the pa.Pers considered in the review of d :fcndants' motion to dismiss and 
· plamt1ffs motion for leave tl file late nolicc of clann. J 

Papers Numbered 
Notice of Motion, Affirmation in Supp rt and 
exhibits thercto ........ J. .............................. ............................ . 
Memorandum of La-iv in Support ...................................... . 
Memo of Law in Opposition by Plaintif.fs ............................. . 
Men10 of La,v in Re*ly .......................... J ................................ . 

1 
2 
3 
4 

Notice of Motion by Plaintiffs, Affirmahon 
in Support and Exhibits thcreto ............ L............................. 5 
Affirmation in Oppo1sition and ExhibitJ............................... 6 

Reply :~~:::~:t~:~:::·~::·~~~t:~:::;::·:~:·;.:~w is:ons'J and New Visions 

Charter High School ti r Advanced Mathlnd Science ("AMS") 1 correctly sued herein as "New 

Visions Charter Scho, 1 for Advanced MJh and Science," seek j smissal of the complaint, 
l ! I 

pursuant to CPLR § 321 l(a)(5) and CPLR § 321 l(a)(7), on the .ounds of resjudicata, and that 

precedent of serving J Notice of Claim o AMS, prior to commericing the action, contrary to the 

requirements of Educttion Law 3 813 and General Municipal La I 50-e. Plaintiffs oppose the 

motion and move by ~ separate motion fo , inter alia, leave to fill a late notice of claim. Both 

motions are consolidJed for disposition ·S follows: 
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Plaintiffs comlncnccd the instant fction on or about Nov ,mber 7, 2018, by filing a 

summons and complalnt seeking to recoJ[r monetary damages )!r injuries sustained by the infant 

p lai nti ff Destiny G01Jalez in separate incidents on June II, 201 ! and April 22, 2 0 l S. This action I 
is identical to the sJmons and complai~t filed on or about Oct0ber 31, 2016 by said couusel on 

behalf of the plaintiffl against defendant few Visions, under InJex No.27385/20 I 6E, which was 

subsequently amcndeh on or about Dece1hber 22, 2016, to add ~~Sas a defendant. 

On or about Febrnary'27, 2017, Plaintiffslsigned a Stipulation o~IDiscontinuance with Prejudice 

as to New Visions. sJe Ex. "B." II 

Defendant AJS subsequently rno1,ed for dismissal of th~ complaint on the gcound that 

plaintiffs had failed t~ serve a notice of ciaim upon the school. Cilr or about August IO, 2018, the 

Honorable John R. Higgitt granted defendant's motion, a copy t which Order witl1 Notice of 

Entry is annexed to tlle moving papers. ~ce Ex. "F." The plaintJJs' subsequent motion to renew 

and reargue that deci1on and order was ~enied by Judge HiggiJ in an Order dated November 8, 

201s. I 
Defendants now move to dismiss his second action on tbe basis that the subject claims 

have already been disbissed by the Com I and because plaintiffs r' ave continued to ;ail to meet 

the condition precedeht of serving a N oti e of Claim upon AM Sr Plaintiffs oppose the motion 

and move by their ow~ separate motion t!lr, inter alia, leave to fi~ e a late notice of claim on the 

grounds that AMS po~sesses actual know; edge of the claims and the lack of prejudice to 

defendants. Plaintiffs also maintain that r s judicata and the tim:~liness bar of Education Law § 

3813(a)(2) are inapplicable'. since the inf,ncyof plaintiff DestinlGonzalez, who was born in 

January, 1999, tolled lhe applicable statute oflimitation, and tha~l once dismissed, pursuant to 

CPLR § 205-a, a plaJtiff is still eligible Jo re-file the matter and file a notice of claim for an 

additional six months - hence the reason 1tlaintiffs re-filed the in!..,tant action as a second action. 

Plaintiffs don t dispute that they ~re statutorily required~ serve AMS, a charter school, 

with a notice of claim prior to commenctg this action. In their ,.,omplaint plaintiffs failed to 

allege that a written notice of claim had ~ren served upon AMs.llnecause of this very fact, the 

court issued a final ju~grnent dismissing the first action. The seclnd action which involves the 
· 11 · d · If l . . f . . same parties, same c arms an ans es out b t 1e same transaction r senes o transactions 1s 
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therefore ban-ed by rJs judicata 
I 

Education Lat§ 3813(2), in conj nction with General~ unicipal Law§ 50-i, set forth a 

one-year and nine~ay (90) statute ofli itations period from +ie accrual date for tort actions 

brought against publi6 schools. General :¥unicipal Law 50-(e)(I provides that an application for 

an extension of time t serve a notice odlaim may be granted a the court's discretion. However, 

the claimant must set leave of the court o serve a late notice o · claim within the applicable 
I I 

statute of limitations. A court is without ·ower to authorize the lire filing of a claim or to order 

that a late filed claim be deemed timely n me pro tune where thclratute of limitations has 

expired. It is well-se~led that New York •ourts do not have disc~tion to accept an application for 

leave to file a late no*ce of claim once it . s beyond the one year J1inety-day statute of limitations. 

(Sec Hall v City ofNiw York, 1 AD3d 2 4 [1st Dept 2003]), anti the filing of a summons and 
.I I complaint does not top that time frame ( ee e.g. Mills v Glance, 430 NYS2d 22 [Sup Ct, Kings 

County 1980]; Robin!on v Lancaster, 18 AD2d 932 [4th Dept t992].) 
I 

In the case at bar, plaintiffs injuri s occurred on June 11 2014 and April 22, 2015 and 

thus plaintiffs were rJquired to commenc. an action or seek leave to file a late Notice of Claim 

on or before Septemb~r 9; 2015 for the fi st alleged incident and! July 21, 2016 for the second 

alleged incident. Ho4"ever, plaintiffs' pm osed Notice of Claiml1and motion which seeks leave to 

file a late Notice of dllaim are both dated eptember 13, 2018, "'~rll beyond the one year 

ninety-day statute of\imitations. Since th s action was not com,enced until° November 7, 2018, 

it is time-barred and irust be dismissed ith prejudice. Even if the statute of limitations were 

tolled until plaintiff ttJtmed eighteen in Ja uary 2017, the time tol seek leave to serve a late notice 

of claim, one year ant ninety days after Jr eighteenth birthday April 20 I 8 - has still expired. 

Plaintiffs argument t~at the complaint wls first filed within the tatute of limitations is 

unavailing. I 
Furthennore, .Plaintiffs' claims a :ainst New Visions are , proper as the Stipulation of 

! I 
Discontinuance filed! on or about Februa y 27, 2017, bars plaintirrs from bringing any additional 

action arising out oft~e same occtmence that were the subjecjt l,lf the first action. 

Accordingly, 'tis hereby 

ORDERED t at the motion to dis 1iss of defendant Ne Visions Charter School for 
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Advanced Math and tience is gcanted; nd it is further 

ORDERED tI{at the Clerk is dire ted to enter judgment•, ismissing the complaint as 

against defendants; a1~d it is further j 
ORDERED tl1at the motion for I ave to file a late notic of claim by plaintiffs is denied. 

This constitutbs the decision and , rder of this Court. 

DATE HO 1~. DONALD MILES, J.S.C. 
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