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CIVIL CQURT OF THE CITY OF NEW YORK
COUNTY OF QUEENS: HOUSING PART Q

EDWIN ORTIZ,

Petitioner-Landlord, L&T Index No:77049/2017

-against- DECISION/ORDER

KELLY DHARMNATH,
NAOMI DHARMNATH
All Rooms
First/Ground Floor (Front)
120-17 101 Averiue
Apartment #1F
Richmond Hill, New York 11418

Respondents-Tenants.
“SJOHN DOE” and “JANE DOE”

Respondents-Undertenants.

-X  Present:

Hon. Malaika Scott-McLaughlin

Introduction snd Procedural History
Petitioner, Edwin Ottiz, commenced this holdover. proceeding. against Kelly Dharmnath
(*K. Dharmnath”) and Naomi Dharmnath (“N. Dharmnéth”)(collectively’ “Respondents”) to
recover possession of Apartment #1F located at. 120-17 101 Avenue, Richmond Hill, New. York
11418 (“Subject Premises™).
Pefitioner issued a Thirty (3@) Day Noticé of Termination, dated -September 27, 2017
(“Netice of Termination™), which provided, in pertinent part, that:

“PLEASE TAKE NOTICE that the undersigned Landlord/Owner elects to
terminate your tenancy of the Subject Premises, now held by you under

monthly hiring.



FTCED._QUEENS CT'VIT COURT - L&T 027017 2022 09: 18 TARX N LT-077049-17/QU [HO)

NYSCEF DOC. NO. 15 RECEI VED NYSCEF: 02/01/2022

“.PLEASE TAKE FURTHER NOTICE that, unléss you remove from the
Subject Premises on or before October 31, 2017, the day on which your
term expires, that beirig more than thirty (30):days from the date of servige
of this notice upon you, the Landlord/Owner will commence ‘summary
proceedings to remove you from the Subject Premises for the holding over
after the expiration of your térm and will demand the value of yoyr use and
occupancy of the Sublect Premises during such holdmg over.”
Thereafter, Petitioner commenced this proceeding by service of a Notice of Petition and Petition,
dated November 9,.2017.

Resporident N. Dharmnath appeared and retained The Legal Aid Society as counsel, and
she set forth the following.defenses in her Answei: (1) general denial; (2) failure io- plead the
regulatory status as the Subject Premise is rent stabilized; (3) the Subject Premises is rent stabilized
and the property has not been registered with the Department of Housing and Community Renewal
(“DHCR"); (4) failure to plead the existence of grounds for eviction as required by 9 NYCRR §
2524.3 ds the Subject Premises is rent stabilized; and (5) failure to properly plead the regulatory
status of the Subject Premises pursuant to Real Property Law (“RPLY) § 741. Additionally,
Respondent.N. Dharmnath asserted a counterclaim for breach of the warranty of habitability and
a counterclaim for legal fees. Respondent K, Dharmnath appéared pro se in this proceeding arid
he did not file an answer. The Court deeins Respondent K. Dharmnath’s answer a general defiial.

Trial

After various adjournments and motion practice, this maiter was assigned to Part Q for
trial. The trigl was comducted over the course two days — December 17, 2019-and February 6,
2020.. On February 11,2020, the Court conducted a home inspection of the Subject Premises, the
proberty 120-17 101" Avenue, Richmond Hill, New Vork 11418 (*Subject Building™), the

propesty 120-15 101%Avenue; Richmond Hill, New Yotk 11418 (“120-15 Property”), and thé One
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Family Dwelling located in the rear of the Subject Building and the 120-15 Property (“One Family
Dwelling”).

"Thé.paities, pursuant to a two-attorney: stipulation dated November 25, 2019 (“Stipulated
Exhibits”), stipulated to the following exhibits: (I) a copy of the Department of Housing
Preservation and Development (“HPD") Property Registration Form; dated August 27, 2019, for
the property 120-17 101 Avenue, Queens, New York (“Multiple Dwelling Registration for ‘the-
Subject Builditig™); (2) a copy of the HPD Property Registration Forin, dated August 27, 2019, for
the property 120-15 101st Avenue, Queens, New York (“Multiple Dwelling Registration for the
120-15 Property™); (3) a certified copy of a Deed, recorded May 1, 1986, between Martha Ortiz,
as surviving spouse of Jose A. Ortiz, and Edwin Ortiz (“1986 Deed™); (4) a certified copy of a
Deed, recorded April 15, 1981, between Jose A. Ortiz:and Edwin Ortiz, as parties-of the firstpart,
and Jose A. Ottiz and Martha Ortiz, as parties of the second part, (“1981 Deed™); (5) a certified
copy of .a Deed, recorded. November- 14, 1974, between Thomas R. Brancaccie and Robert A.
Zampine, as party-of the first part, and Jose A. Ortiz-and Edwin Oitiz, as party of the second part
for Block No. 9460 Lot.26 (“1974 Deed”); (6) a certified copy of a Deed, recorded September 8,

1966, between David Brancaccio and Umberto Brancaccio, 45 exeeutors under the last will and

testament of Vincent Brancaccio, as party of the first part, and Thomas R. Braneaccio and Robert

A. Zampino, as.party of the second part (“1966 Deed™); (7)-a certificd copy. of the City of New

York Department of Finance (*DOF”) Office of the. City Register for Queens County Iidenture,

recorded April 20, 1922, between Nictiolas Murphy and Julia Murphy, parties of the first part, and

Francis T. Collinis, party of the second part (“1922 Deed™); (8) a certifiéd copy. of a Mortgage,

recorded Septembeér 8; 1966, bétween Thomas R. Braiwaccio and Robert A. Zampino, as

mortgagor, and Whitestone -Saving_s and Loan: Association, as mortgagee (“1966 Mortgage™); (9).

RECEI VED NYSCEF: 02/01/2022
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a certified copy of a Mortgage, recorded November 14, 1974, between Jose A. Oitiz and Edwin
Ortiz, as mottgagor, and Thomas R. Brancaccio and Robert. A. Zampino, as mortgagee (‘1974
Mortgage™); (10).a certified copy of a Satisfaction of Mortgage, recorded February: 23, 1988, by
Jose A. Ortiz and Edwin Ortiz (1988 Mortgage Satisfaction™); and (11} a certified copy of a
Certificate of Occupancy, dated January 20, 1943, for the One Family Dwelling (“Certificate of
Occupancy fot the One Family Dwelling”).

In thie Stipulated Exhibits, the parties also stipulated to the following governmerit records:
a certified copy of the Department of Housing Buildings New Building Application for Block No,
9460 -and Lot No. 26, dated 1923, with annexed blueprint (“New Building Agplica’ﬁon'apd
Blueprint”); a certified copy of a City of New York: Department of Finance Tax Map, effective
date December 8, 2008, for Queens Block No. 9460 and Lot No. 26 (*Tax Map for Block.No.
9460 and Lot No. 26”). The parties also stipulated the following DOF records: anundated general
building information print out for Tax Block:No. 9460 and Tax Lot No. 26 with anriexed an
attorney affirmation; -dated June:5, 2018; and a page of an information ledger, Section 41 Violume
2 page 138, referencing Block No. 9460 and Lot No. 26, dated 1948, 'and two undated maps.of
Block No. 9460, with anniexed an attoiney affirmation, dated August 13, 2019.

Additionally, in the Stipulated Exhibits, the parties stipulated to the following utility
services decumentation for the Subject Premises and the 12015 Property: (i) a copy of Petitioner’s
National Grid bill, dated November 5, 2018; for the 120-15 Property; (ii) Petitionsi’s National
Grid bills for the Subject Building'; ({if) Petitioner’s water bill for the Subject Building; dated
March 6, 2018; (iv?).Petit’iOner’s water bill for the 120-15 Property, dated March 6, 2018; (V)

Petitioner’s Skaggs'Walsh oil invoices for the Subject Building, dated Deceniber 24, 2017, January

! The Court notes that the parties stipulated to Petitioner’s Exhibit 5 - the National Grid biils forthe property 12017
101%* Avenue, Queens, New York, and that said documentis missing from the Court’s sxhibit records..

4



FTCED._QUEENS CT'VIT COURT - L&T 027017 2022 09: 18 TARX N LT-077049-17/QU [HO)

NYSCEF DOC. NO. 15

2, 2018, January 3, 2018 and November 19, 2018, respectively, and a transaction printout, dated
Mearch 14, 2018; and (vi) Pefitioner’s Skaggs Walsh oil invoices for the 120-15 Property, dated
Degcember 24, 2017, January 2, 2018, January 3, 2018, and November 19, 2018, respeetively; and
a‘transaction printout, dated Match 14,:2018.

Tri-the-Stipulated Exhibits, the parties stipulated fo the Notice of Petition and Petition, dated
November 9, 2017, with annexed Affidavits of Service,.and Respondent N. Dharmnath’s Veérified
Answer, dated December 27, 2017. Additionally, the parties stipulated to photographs of the’
following: the common front entrance of the Subject Premises; the common hallway of the Subject
Premises; the common: shared wall of the Subject Premiises; the common rear of the Subject
Premisés; the mice infestation in the Subiect Premiises; and the foach infestation in the Subject
Premises.

The parties, in a two-attorney Joint Stipulation’ of Facts, dated November 23, 2019 (Joint
Stipulation of Facts™), stipulated to the following facts as detailed below. Petitioner is the Owner
and Landlord of theN_Subject Premises, pursnant to a Deed dated April 4, 1986, Respondents are
the: Tenaits. of the Subject Premises. Respondents’ use and occupation is $950.00 per month.
Respondeiits have. not paid any use-and occupation for the time period September 2017 through
January 31, 2019. Petitioner caused to be sServed a Thirty Day Notice of Termination on or about

September 27, 2017.. Petitioner caused to be served the Notice of Petition and Petition on-or about

"Noveniber 9, 2017. Respondents waived traverse on all notices and pleadings.

The properties located on Block No. 9460 and Lot. Ne. 26 (“Tax Lot”) were purchased by-
Petitioner and his father on November 7, 1974, Petitioner also owns the building known as the
120-15 Property. The Tax Lot, upon which the Subject Premises is located, also includes the 120-

15 Propetty and the One Family Dwelling in the rear portion of Block No. 9460 and Lot.No. 26.

RECEI VED NYSCEF: 02/01/2022
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The Subject Buiid‘i_ng and the 12015 Property were constructed at the same time, according to the
New Builditig Application No, 18446.2 The only Certificate of Occupancy for the Tax Lot is a
1943 Certificate of Occupancy for a one story One Family Dwelling in the rear 'of the premises.?
The Subject Building and the: 120-15 Property, together with the One Family Dwelling in the rear,
are taxed together under Block-No. 9460 and Lot No. 26.

The Subject Prémises is a multiple dwelling duly registered with HPD with the Multiple
Dwelling Registration Nirmber 418486 and Petitioner is the Registeréd Managing Agent. The
properties, the Subject Building and the 120-135 Property, each are separately registered-with HPD
as mnltiple dwellings and have separate multiple-dwelling numbers-assigned to them.

The 120-15 Property and the Subject Building have: two separate-water lines; two separate
water meters;two separate. boilers; two. separate sewer 'lines; two separate oil tanks;-‘w‘vo separate
gas meters and gas lines; two separate doors to the basement; and two separate roof ehtrances.
Neither the Subject Building nor the. 120-15 Property have ever been registered as either rent
controlled or rent stabilized.

The Subject Building and the 12015 Property have been conveyed together on'at least four
-separate Deeds-dated -as follows: April 20, 1922, September 8;'1966, November 14, 1974, April
15, 1981 and May 1, 1986, respectively. The Subject. Building and the 120-15 Property. had a
common mortgage, which was recorded on or about September 8, 1966, The Subject Building
and the 120-15 Property had another common miortgage, whic¢h was recorded -on November 14,

1974.

2 The Subject Building and the 120-15 Property wete constructed in approximately 1923, pursuanit to the New
Building-Application and Blueprint.

* The One Family Dwelling wasbuilt in approximately 1943, pursuant to the Gertificate of Occupancy for the One
Family Dwelling,
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Othr than Petitionet, there are no other employees oi workers for the Subject Building and
the 120-15 Property. For the Subject Building -and the 120-15 Property, Petitioner is: solely
responsible for: (1) the renovation and repair work for said buildings; (ii) all fax mattets; relating to
said buildings; (jii) handling all tenant issues relating to said buildings; and (iv) collecting the rent
from tenants in said buildings.

The Subject Building and the 120-15 Property were purchased with one title insurance
‘policy” with "Chicago Title Insurance. The Subject Building and the 120-15 Property share a
commen entrance, & COMMON rear exit, a common hallway and a common backyard as well as an
adjoining wall. The basement/cellar for the -Subject Building and the 120-15 Property are
connected by a tunnel. The Subject Building and the 120-15 Property are contiguous..

At present, Petitioner receives rental income in cash from the tenants in the Subject
Building and the 120-15 Property; except for Respondents who pay by check, and Petitioner pays
expenses associated with said buildings in cash. Additionally, &t present, the rental incone from
the tenant who pays by eheck is deposited irito a TD Bank Account, and the remainder of the rental
incéome is not-deposited into.a bank accoimt. Up unitil two to three years ago, Petitioner deposited
rental income from tenants in the Subject Building and the 120-1S Property into the same Citibank.
Account, and Petitiorier paid expenses for said buildings from sdid Citibaiik A¢count.

At least three tenants reside in thé 120-15 Property. At léast four tenants reside in the
Subject Building. There is no: Letter of Qbjection on file with the New York City Building
Department. The Tax Lot, Block No. 9460 and Lot No. 26, is currently taxed as-a Class C7
building, which is desighated as “walk up apartment over six families with store”,

In support. of his primna facie case, Petitionei- presented the Joint Stipulation of Facts and

the Stipulated Exhibits. Petitionér called no witnésses at trial. ‘Then Petitioner rested on his prima
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Jacie case. Thereafter, on-consent; Petitioner also entered into evidence Petitioner’s DOF Notice
of Property Value for the Tax Year 2019 — 2020, dated January 15, 2019 (“Notice of Property
Value?) for the Subject-Premises. The Notice of Property Value. describes Pefitioner’s estimated
property taxes for Block No. 9460 and Let No. 26. The Notice of Propeity Value listed the
property details for Block No. 9460 and Lot 26 astwo buildings, designated Class C7 and B Grade,
with éight residential units-and two commercial units, and that the buildings were constructed in
1930,

On their case-in-chief, Respondents-called four witnesses'— Respondent N. Dharmnath,
Petitionier, Glenn Martin, and Respondent K. Dharmnath. Respondént N. Dharmnath credibly
testified that she has resided at the Subject Premises for approximately nitietéen years. She testified
that in the Subject Building there are four résideritial whits, two wnits on the First Floor and two
units.on the Second Floor, and that in the 120~ 15 Property theie are four residential units, two units
on the First Floor and two- units on the Second Floor. She also crédibly testified that there.is a
separafe building in the rear of the property that consists-of a single residential unit. She testified
that, during her tenancy, there have been no commereial units inr the Subject Building-or the 120-
15 Property.. She testified that three units in the Subject Building are occupied and-three units it
the 120-15 Propeity. ate occuipied.

Respondent N. Dharmnath further testified that there have been some conditions in need
of repair in the Subject Prernises duriig her tenancy. She credibly-testified that, in approxima‘kély
August 2017, there was-a roach conditiori and mice condition in the SubjectPremises. She credibly
testified that she hotified Petitioner of said: conditions during his menthly rent collection and that
she could not recall the' month or year that she provided Petitioner with notice, She credibly

testified that the roach and mice conditions.affected. her life, because she was unable to leave any
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food out in the Subject Premises and she was embarrassed by said conditions. She credibly:
testified that the roach and mice conditions GXISt presently in.the Subject Premises.

Respondent N. Dharmnath also testified that, in August 2017, there was an unsecured toilet
seat condition and that Petitioncr-mpaiired said condition. She credibly testified that she could not.
recall when the-toilet seat condition was remedied. She-credibly testified that the unsecured toilet
seat condition has reoccurred.

On cross examination, Respondent. N. Dharmnath ‘tesfified that the monthly rent for the.
Subject Premises was $675.00 when she moved into said unit approximately nineteen years ago.
She testified. that the current monthly rent for the Subject Premises is $950.00. The Court finds
this.testimony was credible.

Respondent N. Dharmnath testified that the roach and mice. conditions existed in the
Subject Premises prior to August 2017, She credibly testified that she did not-provide written
notice to Petitioner regarding -the roach and mice- conditions and that she verbally notified
Petitioner. She credibly testified that she did not commence..a Housing Part (“HP™) action
regarding conditions in-the Subject Premises. She testified that Petiticner did not inform her that
he ‘would exterminate or set mice traps to remiedy the roach and mice conditions in the Subject
Premises and that her sister, who resides in a neighboring building, contacted an exterminator for
the Subject Premises. Skie credibly testified that'she utilized Raid spray-and mice fraps to remedy
the roach and mice conditions.in the Subject Premises.

Respondent N. Dharmnath creaibly testified that she'could not recall the date theunsecured

‘toilet seat-condition comirienced-and that.it exiéted in August 2017, She credibly testified that.she
could not recall when Petitioner repaired the unsecured toilet seét condition. She credibly testified

that she believed that the unsecured toilet seat condition initially was not repaired. properly and
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that said condition has reoccurred. She then described the:entrance archway and the corrider that
leads to the One Family Dwelling. There was 'no redirect. examination of Respondent N.
Dharmnath.

Respondenits then-called Petitioner as a witness, Petitioner described the manner in which
electrical services are provided to the Subject Building and the 120-15 Property. He credibly
testified that the électrical meter for the common arears in the Subject Building is located. in the
cellar of the 120-15 Property. He eredibly testified that there is a crossline fom the 120-15
property electrical meter to the cellar of the Subject-.Bu‘ild'ingv. On ‘cioss ‘examination, Petitioner
credibly testified that there. arc two boilers, one for Subject Building and another for the 120-15
Property. There was no redirect examination of 'Pétitidnqr,

Respondetits: then called Glenn Martin (“Martin™), a DOE Assistant City Assessor; as a
witness. Martin testified that he has been a Real Estate Appraiser since 1997. Martin described
the property card for Blogk 9460 and. Lot 26, and the history of Lot 26, In approximately 1921,
Lot 26 was one Iot and thereafter between approximately 1921 to0-1948, Lot 26 was split into two
lots thereby creating Lot 26 and Lot 27. ‘Subsequently in 1949, Lot 26 and Lot 27 were merged
back inito one lot and thus creating the present Lot 26.in Block 9460. He furthicer crediblytestificd
that sometiines an owner constricts.a building over lot lines and fwo.lois become one lot.and that,
in-such a case; it is easier for tax purposes to consolidate two lots into one lot. The Court finds
this testimony :credible;,

On cross-examination, Martin credibly testified that he had not visited the Tax Lot or the
properties on said Tax Lot. He credibly testified that he utilized his company’s software program,
which is sihilat to' Google Maps, to acrially ohserve the Subject Building and the Tax-Lot:ds well

as reviewed aerial photographs of the properties. He credibly testified that 4 inerging of tax lots
10

[* 10]
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hds no conheetior to the number of buildings on said tax lots: He credibly testified that sometimes
a building can cross over tax lines and thién there is oné building on two tax lots. There was o
redirect examination of Martin,

Then Regpondcnt K. Dharmnath testified. He testified that Petitioner does not address
conditions in the Subject Premises, despite Petitioner receiving a telephone notification from him.
He credibly testified that he works inconstruction. Hé testified that he tepaired & varity condition
in the bathiraom, in‘the Summer of 2019;'and a sink condition in the Subject Premises.

On cross examination, Respondent K. Dharmnath testified that he has lived at the Subject
Premises for approximatély twenty years and that the current: monthly rent is $950.00. He credibly
testified that he was offered another unit in the Subject Building and that he declined said.unit. He
testified that Petitioner does not perform repairs in the Subject Premises; and he denied that he
interferes with Petitioner’s access to the_'Subject Premises o remedy conditions.

On redirect examination, Respondent K. Dharmnath testified that he did not. obstruct
Petitioner’s access to the Subject Premises fo ¢ffectuate repair conditions. Then Respondents
Tested.

On rebuttal,. Petitionier entered into evidence-a- Consolidated Edison Impottant Notice.
Electric Service Interruption, dated January 2020, for the property 120-15 Property and a
Consolidated Edison Important Notice Electiic Service Interruption, dated January 2020, for the
Subject Building. Then Petjtioner rested:

Thee Court-conducted a physical inspection of thie. Subjéct Premises, the Subject Building,
the 120-15 Propetty and the One Family Dwelling:on February .11, 2020 with:all parties and theit
counsel present, Architecturally, the Court observéd. that the exterior fagade. of the Subject

Building and the 120-15 Property appear as.a-eommon structure With e4ch-addresson a different

11
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side-of the enttyway door. Additionally, architecturally the entryway door appears:to be made
from a different brick and.metal than the Subject Building-and the 120- 15 Property, and it appears
to have been added to the exterior facade subsequent to the construction.of the Subject Building
and the 120-15 Property.

Upen traversing the main entryway, the Court entered an open vestibule with a corridor
‘that provided for access to the'Subjeé‘t Buildirig and the 120-15 Property, arid further down the
corridor access to the One Family. Dwelling. The Court observed common windows utilized
throughout the: Subject Building and the 120-15 Property. Architecturally, fhe One. Family
Dwelling appears to have different windows and exterior fagade from the Subject Building and the
120-15 Property, and it appears the One Family Dwelling was constructed subsequént to' the
Subject Building and the 120-15 Property. The Coutt observed that the toof of the Subject.
Building and the 120:15 Property are contiguonis, and that one can walk across the roof to access
each building from a separaté roof entrance door. There is no fire escape for the Subject Building,
the 120-15 Property of. the Oné Family Dwelling.

The Court observed separate boilers, electrical lines, basements, basement entrance doors,
and reof entianceé doois for the Subject Building and the 120-15 Property. The Court also observed
that the One Family'Dwelliﬁg has a comimeii boilér, electrical and sewer system with the 120-15
Property. The Court dbserved that the electrical lines from the. 120-15 Property eiiter the electrical
box in the Subject Building. The Court.observed that the tunnel, between the Subject Building
and the 120-15 Property, architecturally appears to be similar to a crawlspace rather than a

passageway:

12
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Petitioner’s Claim

Pursuant to Real Property Law (“RPL™) § 232-a, an owner may seek to récover posséssion
of an apartment from ‘their month:to-month tenant on the grounds that their tenant’s term has
-expired arid afier service of the requisite notice upon their tehant. Real Property Actions and.
Proceedings Law (“RPAPL”) § 711 provides, in pertinént part; that “[ni]o tenant or lawful occupait
of a dwelling of heusing accommodation shall be removed from possession except in-a special
proceeding™ and-a special proceeding.may be maintajned on the ground that “{tjhe tenant continues
in possession of any portion of the premises afier the expiration of his term, witheut the permission
of the landlord™ (RPAPL § 711 [1]),

Here, based on the documentary evidence, the Court finds that Petitioner established his
prima facie case and entitlement to possession of the Subject Premises. It is uncontested that
Petitioner is the owner of the Subject Premises and thiat Respondents are the Tenants of Record of
the. Subject Premises as month to iorth tenants without a written lease. It is undisputed that
Respondents remain in occupancy of the-Subject Premises.

Petitioner also seeks an award of use and occupancy. “It is well setfled that a holdover
tenant retaining possession is liable for use arid occupancy of the premises. for the period during
which the tenant is in possession® (Beacway Operating Corp. v Covicert Arts. Soc., 123 Misc2d
452, 453 [Civ Ct; NY County 1984]). Itis the landlord’s burden of proving the reasonable value
.of the use and occupancy (seé Beacway Operating Corp. v Concert Aris Soc., 123 Misc2d 452,
453; see alsa -Mushiam, Inc. v Nazor, 80 AD3d 471, 472 [App Div,, 1% Dept 2011]),

‘Multiple Dwelling Law § 301 provides, in peitinent:part; that:

“1. No multiple dwelling shall be occupied in whole or in part until
the issuance of a. certificate by the department that said dwelling

13
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conforms in all réspects to the: requiternents of this chapter, to fhe
building code and rules and to-all other applicable law, except that no
such certificate shall be required in the case of:
“a, Any class B muiltiple dwelling exxsﬁng on April
eighteenth, nineteen hundred twenty-nine, for which- a
certificate of occupancy was not required before' such date

andin which no changes or alterations have been made except
in compliance with this chaptet, and

“b. Any old-law tenement, or any class A multiple dwelling
erected after April twelfih, nineteen hundred one, which was
occupied for two years immediately before January first,
nineteen hundred nine, and in which no changés or alterations
have been made except in compliance with the tenement
‘house law or this chapter, or wherein:

(1) two or mote dpartments are conibiried- creating
larger residential units, and

“(2) the total legal number of families within. the
building is being decredsed, and

“(3) the bulk of the buildings is.not being increased.
“These exceptions shall not be deemed to relieve any owner
from the obligation to make every -alteration tequired in any
old-law tenement or other multiple dwelling in compliance.
with the applicable provisiois of this chapter.”

In this instance, it is undisputed that the monthly use and occuparicy is $950.00 for the
Subject Premises and that Respondetits have not paid any use and occupancy from September 2017
through January 31, 2019, 16 months. It is undisputed that there is no Certificaté of Occupancy
for the Subject Premises and that it is 2 multiple dwélling. The Subject Building was constricted
in approximately 1923 pursuant to the New Building Application and Blueprint. Here, based on
the docuxnentary Evidenc‘e,' the Court finds that Resporidents are liable for use and occupancy for
the Subject Premises (see Beacway Operating Corp. v- Conceri Arts Soc., 123 Misc2d 452).

Therefore, based on the foregoing, Petitioner has éstablished that the reasonable value of the use
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and oecupancy for the Subject Premises is $950,00 per month and that there is a balance due of
use and occupancy for the time period of Seéptember 2017 through Jariuary 2019 of $15,200.00.
Horizontal Multiple Dwelling
Respondent N, Dharmnath asserts as a.defense that the Subject Premises constitutes a-
horizontal multiple dwelling subject to Rent Stabilization Law. She argues that the Subject:
Building and the 120-15 Property. wete constricted prior to 1974-and, along with the One Family
Dwelling, the buildings constitute an integfated housing accommeodation containing at least six
units. Thus, she asserts that this proceeding must be dismissed, because Petitioner failed to plead
the regulatory status of the Subject Premises; fo register the Subject Building with DHCR; and to
plead a ground for eviction as required by the Rent Stabilization Law.
Rent Stabilization Code (“RSC”) § 2520.11 provides, in pertinent part; that:
“[t]his Code shall apply to all or any class or classes of housing
accommodations made subject to régulation pursuant to the RSL or any
other provision of law, except the following housing accommeodations for
so long as they maintain the status indicated below:
(d) buildings containing fewer than six housing accommodations on
the date the building first became subject to RSL, unless such
buildings are otherwise subject to this Code pursuant to the RSL or
other statues and regulations; for the purposes of this subdivision, a
building shall be deemed to contain six or more housing
accommodations if it was part of a multiple family garden-type
maisoriefte dwelling complex containing. six or more housing
accommodations having common facilities such as a sewer line,
water main or heating plant and was operated as a unit under
common ownership on the date the building or complex first became
subject to the RSL, notwithstanding that Certificates of Occupancy
were issued for portions thereof as one- or two-family dwellings™.
“In determining the existence of a regulated horizontal multiple dwelling, the crucial factor,

therefore, is not whether the housing accommedatiofis are part of a. ‘multiple family garden-type

maisonette complex’, but rather whether there are sufficient indicia of commeon facilities; common
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ownership, management and operation to warrant treating the housing as an integrated unit and
multiple dwelling subject to regulation” (Saivati v Eimicke, 72 N'Y2d 784, 792 [1988]; see Matter
of Mendoza:v. New York State Div. of Hous: & Community Renewal, 123 NYS3d 165 [App Div,
2% Dept 2020]).

‘Thus, “contiguous structures constitute a unified regulated multiple dwelling when the
“indicia of common facilities, commen ownership, management and operatiof1 . ... warrant tréating,
the housing.as-an integrated unit™” (Kelenzori v DeRobertis, 4 Misc3d 127[A][App Term, 2™ Dept
2004] citing Salvati v Eimicke, 72 NY2d 784, 792).. “While differerit combinations of those factors
'may be presént in‘any giver case, no-one factor is determinative” and the totality of the evidence.
must be considered (Matter of Piazzold, 124 NYS3d 813 [App Div, 2™ Dept 2020]; see Matrer of
Mendoza v New York State Div. of Hous. & Community Renewal, 123 NYS3d 165, 168; see also
Matier of Bambeck v State Div. of Hous, & Cmty. Renewai, Office of Rent Admin, 129 AD2d 51
[App Div, 1% Dept 1987]).

Furthermore, in. determining horizontal multiple dwelling status, “thie buildings’ common
facilities should be evaluated as.of ‘the date the building or complex first became subject to the
RSL** (Matter of Mendoza v New York State Div. of Hous. & Coimmunity Repewal, 123 NYS3d
165, 168).. It is the owner’s burden to prove at triakits allegation that the apartment is exempt from
rent.regulation (see 124 Meserole, LLC v Recko, 2017 NY Slip.Op 50686[U][App Term, 2™ Dept
2017); see also TJA Realty, LLC v Hermosa, 56 Misc3d 130[A}{App Term, 2™ Dept 2017]).
Hence, “fa]djacent structures constitute a regulated horizontal multiple dwelling when, “on: the
date the building first became subject to RSL* (RSC § 2520.11[d]), there. were-sufficiéit indicia
of common facilities, common ownership, managesient and gperations to warrant treating: the

housing as an integrated unit’ ™ (74 Realty; LLC v Herinosa, 56 Misc3d 130[A]; citing: Salvati v.
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Eimicke, 72 NY2d 784, 792). Thus, “[ulnless otherwisé exernpt, housilig. ccommodations in
buildings built before: January 1, 1974 -containing more than six units are subject to rent
stabilization, and herizontal multiple dwellings-are. subject to rent stabilization pursuant to the™
Emergency Tenanit Protection Act of 1974 and the Rent Stabilization Law of 1969 (74 Really,
LLC v Hermosa, 56 Misc3d 130[A]).

1t lias been held that “[clommon ownership is not detetminative to establish that séparate
buildings constitute a horizontal multiple dweliing” (O ‘Reilly v N.Y. State Div.-of Hous. & Cmiy.
Renewal, 291 AD2d 252, 254 [App Div, 1% Dept 2002]; see Matter of Bambeck v State of Div. of
Hous. & Community. Renewal, 129 AD2d 51). It is well settled that even where “the structures-
share a comimon block and tax lot or ohe or more utilities, do not compel an inference. of
integration™ (Kelenzon. v DeRobertis, 4 Mise3d 127[A]). “The numbet of units stated in the.
building’s certificate of occupancy (¢ of o) is nat dispositive in establishing whether that builditig.
is part of a horizontal multiple dwelling” (Matter of Junction Realty LLCv.State-of New York Div..
of Hous.. & Community Renewal Off. of Rent Admin., 26 Misc3d 1228[A][Sup Ct, Queens. County
2010]). “Shared heating is insufficient to establish-a horizontal muitiple dwelling” (O’Reilly v
N.Y. State Div. of Hous. & Cméy. Renewal, 291 AD2d 252, 254),

'Herea: based on the totality of the testimonial and documentary evidence, the Court finds,
that, although under common ownership, mariagement, and operations; tax lot as well as being
contiguous buildingg_; the Subject Building and the: 120-15 Property do not constitute a regulated
torizontal multiple dwelling, becatise they do not share sufficient common facilities and services
to warrant treafing the housing as an intégrated unit as the separate features of the buildings:
predominate over the common features (Matter of Mendoza v New York State Div. of Hous. &

Community Renewal, 123 NYS3d 165, 168; O'Reillyv N.¥. State Div. of Hous. & Cmiy. Renewal,
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291 AD2d 252; see Kelenzon v. DéRobertis, 4 Misc3d 127[A]; see also Yahudaii v Lawson, 2
Misc3d 5 [App Term, 2d & 11 Jud Dists 2003]). Petitioner demonstrated that the Subject
Building, the 120-15 Property and.the One Family Dwelling did not constitute a horizontal
multiple dwelling on January 1, 1974:nor as of a later date.

It is undisputed that the Subject Building and the 120-15 Property were constructed in.
approximately 1923, pursuant to the New Building Application and Blugprint, and the One Family
Dwelling was constructed in approximately 1943, pursuant to the Certificate of Occupancy for the
One Family Dwelling. These buildings were-conveyed together in the: same deed and they have
been owned and managed together for several years.

It is: undisputed that, for the. Subject Building and the 120-15 Property,. there are two
separate boilers, each serving one building. It is indisputed that, in the Subject Building and the
120:15 Property, there are separate water liries, water meters, sewer lines, gas linies, gas meters,
oil tanks, roof line, roof entrance doors, entrance doots, separate basement doors, and separate
multiple dwelling registrations (see Salvari v Eimicke, 72 NY2d 784). There are separate addresses
for the Subject Building and the 120-15 Property. There are separate electrical meters in the
basement of each building and there is a crossline from the 120-15 Property to the Subject
Building. "The buildings do not have Certificates of Qccupancy. Thus, based on the foregoing, thé
Court finds that Petitioner met his burden of demonstrating that the Subject Premises is not subject
to rent regulation and. Respondents did niot sufficiently. refute Petitioner’s proof. Therefore, the
Court finds that Respondénts did not establish their defense that the Subject Premises is subject to

rerit regulation-as a horizontal multiple dwelling.
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Warranty of Habitability

Respondent N, Dharmnath. asserts a counterclaim for bieach of the warranty of
habitability. Real Property Law (“RPL™). § 235-b provides that:

“in every written or oral lease or rental agréement for residential premises
the landlord or lessor shall be deemed to covenant -and warrant that the
premises so leased orrented and all areas used in connection therewith in
common with other tenants or residents-are fit for human habitation and
for the uses réasonably intended by the parties and that the occupants of
such premiises shall not be subjected to any conditions which would be
dangerous, hazardous or detrimental to their life, health or safety. When
any Such condition has been caused by the misconduct of the tenant or
lessee or persons under his direction or control, it shall not constitute a
breach of such covenants and warranties.”

Thius, this statute requirés the landlord to maintain an.apartment “fit for human habitation;”
fit for “the uses reasonably intendéd by the parties;” dnd that the ogcupants will not be subjected
to ‘conditions that are “dangerous, hazardous or detrimental to their life, health or safety” (RPL §
235-b; seé Solow v Wellner, 86 WY2d 582, 587 — 588 [1995); see also Park Wesi Mgt. Corp. v
Mitchell, 47NY2d 316, 325 [1976)).

In this instance, in support of their counterclaim for breach:of the warranty of habitability,
Respondents presented two undated photographs, one:of 4 mice condition and another of a foach
condition, and testimonial ‘evidence regarding additional conditions that existed in the Subject
Premises during their tenancy — an unsecured foilet seat, a bathroom vanity condition, and a sink
condition. Here, based on the testimonial and documentary evidence, the ‘Court finds that a
counterclaim -for breach of the warranty of habitability does not constitute-a defense to this
holdover proceeding; accordingly, itis hereby severed without prejudice (see 78 Havemeyer LLC
v dbuzaid, 2016 NY Slip Op 50238[U][Civ Ct, Kings County 2016]; see also City of New York v

Candelario, 223 AD2d 617, 618 [App Div, 2" Dept 1996]).
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Conclusion

Accordingly, Petitioner is entitled to a final judgment of possession and warrant of eviction
against Respondent Kelly Dharmnath and. Respondent Naomi. Dharmnath. Petitioner is also
entifled to a default judgment of possession and warrant of eviction against “J ohn Doe” and “Jane
Doe” stibject to proof of their military status and dependency. Petitioner may move on niotice: for
issuarice of the-final judgment of possession and.the warrgnt of eviction upon the lifting of the
COVID19 eviction moratorium and the COVID19 emergency restrictions in accordance with this
Decision and Order.,

Upon the issuance of the warrant of eviction, the execution of the warrant is stayed 90 days
for Respondents to-vacate and Respondents.are directed fo commence in September 2020 payment
‘of ongoing-us¢ and.occupancy at:$950.00 by the 10% of each:month. Upon default, Petitioner may’
move on notice to accelerate exécution of the warrarit of eviction.

Petitioner is entitled to a monetary judgment against Respondent Kelly Dhatmriath and
Respondent Naomii Dharmnath in the amount of $15,200.00, as the arrears use:and occupancy due
for September 2017 through January 2019. Respondents are directed to pay $15,200.00 by
October 15, 2020. Upon default, Petitioner may move for a monetary judgment upon the lifting
of the COVID19 éviction moratotium ard the COVID19 emeigency restrictions in accorddnce
with this Decision.and Order:

Respondetit Naomi Dharmnath’s counterclaim fot breach of the warranty of habitability is
severed without prejudice, and her counterclaim for legal fees is moot.and dismissed in accordance
with this Decisior and Order.

This Deeision and Order is without prejudice to any other claims the parties may have

against one aricther;
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The foregoing constitutes the Decision and Order of this court, copies of which are being

sent to all parties. Upon the reopening of the Courts subsequent to the COVID19 pandemic, the

parties are directed to pick up their exhibits within 60 days or they will ¢ither be sent to the parties

or destroyed at the court’s discretion and in compliance with DRP-185

(http://www.courts.state.ny.us/courts/nyc/civil/directives/DRP/DRP185.pdf).

Dated: August 20, 2020
Queens, New York

Attorney for Petitioner

Ira G. Cooper, Esq.

Cooper, Paroff & Graham, P.C.
80-02 Kew Gardens Road

Suite #300

Kew Gardens, New York 11415
Phone: (718) 793-1311

Hea.

sl ol fogn

Hon. Malaika Scott-McLaughlin, J.H.C.

Attorney for Respondent N. Dharmnath
Michael Kang, Esq.

The Legal Aid Society

Civil Practice

120 - 46 Queens Boulevard, Floor 3
Kew Gardens, New York 11415-1204
Phone: (718) 286-2374

Respondent Pro Se

Kelly Dharmnath

120-17 101st Avenue

Apartment #1F

Richmond Hill, New York 11418





