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CIVIL COURT OF THE CITY OF NEW YORK
COUNTY OF QUEENS: HOUSING FART Q

. . . ---- ..X

EDWIN ORTIZ,

Petitioner-Landlord, L&T Indëx No;77049/2017

-against- DECISION/ORDER

KELLY DHARMNATH,
NAOM1UHARMNATH
All Rooms

First/Ground. Floor (Front)
120-17 101 Avenue

Apartment #1F

Richtnond.Hill, New York 11418

Respondents-Tenants

"JOHN DOE" and "JANE
DOE'*

Respondents-Undertenants.

-------------------- ------- 2X Present:

Hon, lWalaika Scott-McLaughlin

Introduction and Procedural Hiptory

Petitioner, Edwin Ortiz, cóminenced this holdover proceeding· against Kelly Dhañññash

("K. Dharmnath") and Naomi Dhartnnath ("N. Dharmnath")(pollectively "Respondents") to.

recover possession of Apamt #1F located at.120-17 101" Avenue,.Richmond Hill, New York

11418 ("Subject Premises").

Petitioner issued a Thirty (30) Day Notice of Tennination, dated SeptW 27, 2017

("Notice of termination"), which provided, in pertinent part, that:

"PLEASE TAKE NOTICE that the undersigned Landlord/Owner elects to

tem ste your tenancy of the Subject Premi5cs, now held by you urider

monthlyhiring.
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CIVIL COURT OF.THE CITY OF NEW YORK 
·COUNTY OF QUEEbfS: HOUSING PART Q 
~------· ..•• ••r•• _.....,.. __ ___..., __ _.. .... x 
EpWIN. ORTIZ, 

-against­

KELLY DHARMNATH~ 
NAOMlDHARMNATII 
AllReoms 
fii,~<hoUAd. Floor (Front) 
-120-11 101st Avenue 
Apartm~t #1.F 

Petitloner.:.Landlord, 

Richmon4.HUl, ;New"l'brk 1141S 

-~~nts;.T.enen.ts. 

R.espondents:-Undertenants; 

L&T Ind~ N~:7704?/2017 

DECISlON/ORDER 

,._,... _______ ..;. · ~----.,.~----:--------· ---,X Present: 
Hon. Malm Scott-McLa~ 

1ntroc111ctJn 1nd Proeedgrap·gsptm;v 

Petitioner~ Edwin Ottlz, ~ ~ ·hol90ver--pm~. againJt ~lly Dharmnath­

f-'l<, t>hammatht?) and Naomi Dhartnnath (''N. D~'-'~llecrtively· "Respo¢ents!1 to 

~vef poss~ssion-qf Apartment #.IF located at.120-17 101• Aven¥e,-:RiC?hmond Hill, New. Y-ork-

11418 ("Subject Pre.mises'j. 

:Petitioner issued a Thirty 0.0) ·Day Notice· of' Tennip.atioii, dated ,S~l;>er ?1~ l01.7 

(''Notice cif Terminatl6n'1~ ·which prov.ide4, in perti1:1ent Pait ·thJt~ 

"PLEASB TAKE NOTICE that ~ undersigned Umd.lQidl~~ elects to 
tennµui~. your ~ of the· -Subjeci Premises, now held by you· under 
montbly·lm:ing: ·· . 
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PLEASE TAKE FURTHER NOTICE ihat, anlëss you rentove fróm the

Subject Premises on or before October 31, 2017, the day on which your

term expires, that beidg more than thirty (3.0) days from the date of servisc

of this notice upon you, the Landlord/Owner will icommence suinmary
proceedings to remove you fronrthe Subject Premi.ses for the holding over

aner the expiration of your térm and will.demand the value.of your useand

o.ccupâñcy of the Subject Premises during such holding over?

Thereafter,.Petitioner-commenced this proceeding by service of a Notice of Petition and Petition,

dated November 9, 2017.

Respondent N Dharmnath appeared and retained The Legal Aid Society as cotinspi, and

she set forth the following.defenses in her Answer: (1) general denial; (2) failure to plead the

regulatory status as the Subject Premise is rent stàbilized; (3) the Subject Premises is rent stabilized

andtheyroperty has not.been registered with the Department ofHousing and Cpmmunity Renewal

("DHCR"); (4) failure to plead the existence of grounds for eviction as squired by 9 NVCRR §

2524.3 ds the Subject Premises is rent stabilized; and (5.) failure to properly plead-the regulatarf

status of the Subject Premises pumumit to Real Emperty Law ("RPL") § 741. Additionally,

Rampondent N. Dharmnath.assetted a munteclaim for breach of the warr-aty of habitalfility1md

a counterclaim for legal fees. Respondent.K. Dharrnnath appeared pro se in this procepding arid

he.did notlife an answct. The Court deeins Respondent K. Dhartnhath's answer a general denial.

11;Lal

Afler various adjoumments .and motion practice, this matter was assigñêd to Patt Q for

trial. The trial was coriducted over the course two days -.December 17, 2019¬and February 6,.

2020.. On February 11, 2020, the Court conducted a home inspectiõñ of the Subject.Proniises, the

property 120-17 101*
Avenue, Righmond Hill, New totk 1T418 ubject Bi'ilding"), the

property 120-15 101*Avenue, RichmondHill, New York 11418 ("120-15
Property'

, and the One

2

. ....... _ _ _ _ ... _ _ ... ............ ...... .. _ _. ___.....

FILED: QUEENS CIVIL COURT - L&T 02/01/2022 09:18 AMINDEX NO. LT-077049-17/QU [HO]

NYSCEF DOC. NO. 15 RECEIVED NYSCEF: 02/01/2022

~•PLEASE TAKE FtiR:TH'ER NOTICE that.. qnless you- remove from ~e 
Silbject.Pnnises on.or before October -J.I, 2017, the day on which your 
tentl expires,_diat. bei,ilg moretbaJt thirty (3()),days.'fiQm U,,e da,te. ofi;el'.\'iQC 
of this notiee ~pon you, the LandlotdlOwner will -eolDlilence :~ 
pro~ng~ to rempv~ you .ftom··the Subj~ Premi$es for the holding.over 
after the expi?ation ofyour~ 8°' will.dt;mand ~ ~l,le-Qfy~1Jtuse-and 
o~ of the SubJ.ect Pmmse.s· durihg_ such holdiiig:over}' 

thereafter,. P~tioner. commenced this _pro.ceedili~ by service of a Notice of Petition ·and Petition, 

4~e·ci '.November 9,.,20:17. 

Respondent ,N, Dbarmnath appeared ~ re,am-ed ~ Legal Aid· -~oci~ as coun,~~1, ~d 

she set fotth ·the following.d~fei:i~s in h~ ~~ (l). gemn.l deqial; (2)·fmlip fo-pl"'-d the 

regulatory sbltus as the S~bject Premise is rent ~•il.~; (~} the $ul;,je.ct'~jses is ient stapi~ 

and~ property has not.been:qisteted Witll tJie I)epartmen.t of1:Jowdng and ·C9~Qity·;bn~ 

("DHCRj; (4) {ailmeto plead tile ~~tence'Qf~up,~ for.~ictiOJJ.•.as ~quued by:9 N:Y.CRR § 

2524-.3 Jis the Sw,ject ~sesJs·;r:ent stabll~ and(~)~ to properly, plead. tbe:r~gulatmy 

$.1,tus of :the :subj~t Premisc:s· pw:s~t. to R.eql .f.m~- taw e•RPL~j f 741. Additionally; 

~ndent,.N. O~. asselfeci a counterclaim for breach of the wammty ofbab1ta);ility 1md 

a counfetclaim for legal fees. 'Respond&it.L Dhammath appeared pr.o se in ~s p~~e.~ding and 

he.did not file an answer. The. Court deems Respondent K. Dhattnnith's ~swer .a g,ner~ denial. 

Trial 

Mer ~9'QS adjoµmmen~ .and motion ~ractice~ this matter was =assigned to Patt Q fut 

tri~I. The. triJ,il WU. .conducted over the course two daY,s - .December 11; 2019-•and .February· 6,. 

2020 .. On FebnJarr U,.Z0.i0, the Court con4ucted a home:inspecuon oftbe Subject.Premises, the 

property 12~1'.1 1opt Aven~., Ri~lu.nond Hill~ New Yotk ·1T418 f'Subjett Builclii11f), the 

prope,cy: 120-TS l 01 5~°A~l.\e~-Ricbmond.Hill, New Yotk l 141&("'128-15 Pmpett.y"1 and ~e.-One 

2 
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FamiIÿ Dwelling located in the rear ofthe Subject Building and the.12Q-15 Property ("One Family

Dwelling").

The.patties, pursuant to a two-attorney stipulation dated November 25, 201.9 FStipulated

Exhibits"), sSpulst¼d to the following exhibits: (1) a copy .of the Department of Housing

Preservation and Development ("HPD") Property Registratiôn Formidated August 27, 2019, for

the property 120-17 101 Avenue, Queens, New York ("Multiple Dwelling Registration for the

Subject Builditig"); (2) a copy ofthe HPD Property Registration Foral, dated Augusf27; 201.9, for

the property 120-15 101st Avenue, Queens, New York ("Multiple Dwelling Registration for the

120-15.Property"); (3) a certified copy of a Deed, recorded May 1, 1986, between Martha Ortiz,

as surviving spouse of Jose A. Ortiz,and Edwin Ortiz ("1986 Deed"); (4) a certified copy of a

Deed, recorded April 15, 1981, between Jose A. Ortiz:and Edwin Ortiz, as parties ofthe firstpart,

and Jose A. Ortiz and Martha Ortiz, as parties of the second part, ("1981 Deed"); (5) a cenified

copy of a Deed, recorded November 14, 197.4, between Thenias R. Brancaccie anc1 Robert A.

Zampiño, as party of the first part, and Jose A. Ortiz mid F2win Oitiz, as party of the second part

for Block Nb. 9460 Lot.26 ("1974 Deed"); (6) a certified copy of a Deed, recoi#ed September.8,

1966, between David Brancaccio and Umbeno. Bräñcaccio, ás exe utors under-the last will and

testament ofYincent Brancaccio,·asparty ofthe first part, gadThomas R. Brassaccio and Robert

A. Zãmpiñõ, as.party of the second part ("1966 Deed"); (7) a certified copy. of the City of New

York Department of Finance ("DOFM) Òffice of the. City Register for Queens County hidenture,

recorded April 20, 1922, betweenNicholas Murphý andJulia%furphy, parties of the first part, and

.Francist. Collins, party of the second part ("1922 Dëed");. (8) a certified copy of a Mongage

recorded September 8, 1966, bètwecñ Thomas R. B=aneeccio and Robert A. Zampino, as

m.ortgagor, and Whitestone Savings and Loan Association,.as fnottgagee ("1966 Mortgage"); (9)

.3
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Family Dwelling l~ted, in th~ reat"c;>_f.lhe Subject' Bwlding and. 1Jie..12QM 15 Property ("One. Family 

~Uingj. 

Tha.patties, pµrsuant to a twP-•o~y:stipulation.dated November 25,201.9 -(~Sb)>ulatecl 

~bi~''• st;.pQlated to the· followi~ exhibits: (~) a COP¥ of the Department of. Reusing 

Preser.v.mion-.and Development f'HI>Dl') Property Registration F~.d~ A~gust 27._ 2019 •. for 

the propmr 120-11101 Ayeilue, .Queens=, New Y:ork ('~ultiple Dwelliilg Re~~·fo:i;·:~­

Subject BQil~''); (2)"a ~opy of'the HPD Property Regi~tion Forni, da~ Augusf l7; 2019, for 

~e-prpperty ·120 .. .Js l-Qlst_.Aven~. Qu~, ·New York ("Multipl~ D~Uing J,lc;gistrai.ion:for the 

12o~i~.Prop.~~); (~) a certified ~opy of a Peed, recardecfM'ay f. 1986_,, b~een Martba Ortiz; 

a,s- ~villg :SJ>8U~ of 1,gse A. Ortiz. .mid Ed~ Ortiz (""i9.86- Deed"); (4) a c.ertified COpY of a 

De~ recqnied Apni,tS, J.981, ~tween iose A. Ortiz:andEdwiil ~ as parties-0fth.efirit:.part 

and JosctA. Ortiz and Matlli.a Ortiz,. as parties- of the second part, (c' 1981-Deedi_;· (S)· a. certified 

copy of:~ Deed, =recorded. No:vember· '14, -1914~ between ThoniaS -R. Brancaccie ancl-R-0bert_ A . 

. Zampin~. as ~--ofthe first~ and Jose A. Ortiz-mtdEdwin Oi.ti~ as party af the.-~nd ~ 

for Slack No. 9460 Urt.26 f'l.974 Deed"); (6Ja·certifiedc~py ofaD~d,_recptQ~.s~~r.3, 

1.966, between David B~io and Umberto Brancaccio,.~ c;xe¢utots ~er-~ l~st will and . . 

-~tament of-Y.incent:Bran~ccio •. as;~ of·tbe fint part; aad··Thomas R. Bl'BllOaCci~ ~-Rupert 

.A. Zlqnpino, QS,party ef the second part (''1966 Deed"); (7)-a Gertified copy:of·the City ofN~ 

York Department of'Finance ("DOF') Offite of-the. City· Re~ster f~r Q\teens Couiey !µ~~' 

reco~_April 20? 1922_. between.Nichoias Mui:p~i. aild}ulia ¥wphy .. ~ of~ ~t Part. and 

.Fran¢is. :T, ·colliil~; party· of·the. second .,.-i ew2? .Deed'j;_ @.) :a Geitified. <ij,y. of.a Mortgage-,_ 

-recorded Sqrtember ~¥ 1.966, between Thoi;nas R. B~~i9 apd: Ro~ A. -~in~, 8$ 

m.on:~agor. and Whitestone-SaYiD'$S and Loan,Association,.as p:iottgagee ("f9{;~·Mortgag~j; (9}. 
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a certified copy of a Mortgage, recorded Noveinber 14,. 1974, between Jose A. Oitiz and Edwin

Ortiz, as mortgagor, and Thomas R Brãñcaccio and Robert. A. Zampino, as mortgagee ("1974

Mortgage"); (10) a certined.copy of a Satisfaction of Mortgagepecorded February 23, 1988, by

Jose A. Ortiz and Edwin Ortiz F1988 Murtgage Satisfaction's); .and (11) a certified copy óf a

Certifrcate of Occupancy, dated January 20, 1943, for the One Family D.welling ("Certificate of

Occupancy for the One Family Dwelling").

In the Stipuláteri.Exhibits, the parties alsh stipulated to tire following government records:

a certified copy of the Department of Housing Büildings New Building Application.for Block No.

9460 and Lot No. 26, date# 1923, with annexed blueprint ("New Byilding Application and

Bluepfikt"); a. certified copy .of a City of New York Department of Fiüañçe Tax Map, effective

date December 8, .2008, for .Queens Block No. 9460.and Lot No. 26 ("Tax Map for Block.No.

9460 andlot No. 26"). The parties also stipulated the-fonowing DOF records:.anundated general

building information print out for Tax Block No. 9460 and Tax.Lot Ño. 26 with entered an

attorney affirmationg dated June 5, 2018; and a page of att infornfation ledger, Suction 41 Vulume

2 page .135, referencing Block Na 9460 and Lot No. 26, dated 1948, and two i'ndated inaps of

Block Ño. 9460, with annexed an attorney afÉimanon, däted August 13, 2019.

Additionally, in the Stipulated Éxhibits, the parties stipulated to the following utility

services documcateion for the S.ubject Premises and the420-1$ Property: (i) a copy of Petitioners

National drid bill, dated Ñovember 5, 2018i for the 120-15 Property; .(ii).Petitioner's National

Grid bills for the Subject Buildingl; (iii) Petitioner's water bill for the Subject Building, dated

March 6, 2018;. (iv).Petitioner's water bill for the 120-15 Propefty, dated March 6, 2018; (v)

Petitionef s Skaggs Walsh.oil invoices for the Subject Building,.dated Decenihr 24, 2017January

The.Courtnotes that the parties stipulated to Pétificiicr's Exhibit5- the National Grid bills for the pmperty 120-17
tota Avenue,·Queevis, Neiv York,.a:id that Isaid document is missing fröm the Court's exhibit records.-

4
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a cerfffi~ copy of~ Mortgage, rec.oided No~ber 14 •. 1-974? between Jose A. Ortiz ~-Edwin 

O~~ a$ me:rtgag9r'I ~d Thomas R .. B~~if> ~d: Ro~. A • .;Zampino·, as IJ10rtg$gce. CU19..74 

Mortgage"); (to).a. cmed .copy of a- Satist.tio,n ef Molt$·~ recorded February 23.~ 1988, by 

JQse A. Ortiz· and Edwin Ortiz _r~988 ·Mortija:ge :Sati~&ct'ion")~ .and (.11) a -certified' copy of a 

Cenifi:cate of Occupancy, dated January,20., 1943, for the-One Family D.wel~ ("Certificate of 

Occupancy. fot :the One .F.amil.y. ·0welling"). 

:In the· S~p~~ted. ~bi~ the parties B:lsb'-s'tipulate4 w -~ foll~wing goverm:ntd~Id~~ 

1H;ertified :qopy of~e Deparb.:n~~·.ofijo'!ls,ing B~l~-N~·Building ~ppli~on.for Bl~ckNo . 

. 94~ ,~d LQt No. ·26, ~ 19~ •. with.aqnex~ blueprint C'Neyi Bµilding A~lication ·and 

Blueprlnt'1_; a, certified ~QPY .of~ °Pity gfNew "(.,ork; Depa,rtm,c,nt Qf F~ Tax Mapf e.ftective 

~it: 'December ~. ·.2(,)08', for .Queens Block :No. 9460 .and Lot No. 26 (''Tax Map for Block.No. 

9460 and.Lot No .. lQ~')· the p~s ~SQ stipulated the.fuliowing DOF records:.an-undated general 

building infu11JJ.atiQn priAt out for-Tu Blc,ck:Na. 9460 and Tax.Lot No. 26 with .amCKed an 

attorn~ .affinnatio~ -dated June,5,. 2018; and a ~e of an information ledger., Sectiqil 41 Vdlumti; 

2 -~ ·.1Js, refermcilJi Bloclc No. 9~60 -and Lot No. 26,, dat_c;d_ 1948, :end two undated. ~s-~or 

Block No. 9460, with amieXed an-attom~ ~o~. dated At.Jgu~t 1 _3', 201~ 

Additi9nally, in the Stipulated Exhibi~ the parties stipulated to the' following utility 

s~mces dec;UP1~ntation for-the S11bject Premises-and the-120-1 S P'rope11y': (i) a copy_of Peti,ti~"s 

Ni!,tio-1 G:ricl bill, dated November 5, .201~ for the 120-15 Property~·.(ii).Petiti~tr•~ Nati~nal 

qr14 bills foll tlie Subject ·Buil~1-; .(µi) Petitioner'-s water- bili for tlie Subj~ct B~l~g, ~ted 

Morch 6, :201.8;. (iv). Petitioner's water bill fur the· 1-20-15 Propeny., dated-~ 6, .. 20l8; (v) 

Pefitioner-1s Sbggs,Walsh.011.invoices·for the Subject B"uil<ting._dated D~niber 24, 20~ 1, Jtmuaey 

~ The -~ID'tncfta that the1)iltics:stipulaa.l kt Petitioner's ~ibit s·--fhe l'1ational. Grid _bills fc,r-·tlle property 12p..17·-
lO ••• Avanauo ·""-- ·New y;..,1p anil··" ... Nici' documen'fis ...... fiom di. Court). :-L 'b1• __ .;_...,a,. • •~•..-. "<- . _..,_ . w;a,a• . . . ~ • I _..a .., ~. 

4 
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2, 2013, January 3,.2018 and November 19, 2013, respéutively, and a transaction printout dated

March. 14, 2018; .and (vi) Petitioner's Skaggs Walsh oil invoices fërthe 120-15 Property,.dated

December 24,.2017, January 2; 2Ô18, January3, 20f8, and.Noveniber 19, 2018, hpeefively, and

a transaction printout, dated March 14, 2018.

hithe Stipulated Exhibits, the parties stipulâted fo the Noitice.of Petition andPetition, dated

Noveinber 9, 20).7, with anne.xed Afudâvils of $ervice, and Respondent N. Dhañññath's Verified

Answef, dated December 27, 2017. Additionally, the parties stipulated to photographs of the

following: the.common front entrance of the Subject Premises; the commonliallway af the Subject

Premises; the common shared wall of the Subject Prentises; the common rea† of the Subject

Premises; the inice infestation in the Subj,ect Premises; and the toach inf^*anon iri the Subject

Preinises.

The parties, in a two-attorneiy Joint Stipulation of Facts, dated Novensber 25, 2019 (Joint

Stipulation of Facts"), stipulated to the following facts as detailed below. Petitioner is the Owner

and Landlord of the Subject Premises, pursuant to a Deed dated April 4, .1986.. Respredeñts are

the Tenants: of the Subject Premises.
.Respondants'

use and occupation. is $950.00 per mónth.

Respondents have not paid any use and occupation for the time period September 201.7 through

Januarf 31, 2019. Pentiöner cãused to be served a Tliirty Day Notice of Termination on or about

September 27, 2017. PAn6oner caused td be.servpd the Notice of Petition and Petition on or about

November 9, 2017. Respondents waived traverse onellmotices and pleadings,

The properties located on Block No. 9.460 and Lot. No. 2n ("Tax Lot") were purchased by

Petitioner and his faither on November 7, 1974, Petitioner also owns the building known as the

120-15 Property. The Tax Lot, upoh which the-Subject Premi.ses.is located,-also,includes the 120s

15 Property and the One Family Dwelling in the rear portion of Block No. 9460 and Lot.No. 26.

5
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2~ 20lf~ January 3-,.iots ~ Nov.ember .19, 201-8, n,,spectively1:and . .a transaction printou~ dated, 

~-.14, 2.01.~; and (v~) P.Cltitioner's Skaggs Walsh o.ir invoices·.fur·.the 120-15 Property,.dated 

De.Qembet: 24, .20f7.,, January, 2; 101.8, Jimuary:J, 20f3,..and.NoYeinbet 19, ·2oll, ~j>eenv.~ly; ~P 

a-1ransaotiofi l?~ dated.March 14,:2018. 

In-the·Stipulat¢ E'1iib1ts,. the parttes.-~pulated fp the Noticc-0f Peblion·~·Peµti9~ ~­

Noyembe_r 9,201.7, with mme.xe4~~vib·QfServic;e,:and ~spQndent N. Oharmnath~!J V¢rifi«i 

Answer, ~ ~ber 2..7.. ~Ol 1. Addltio.qaily, the parties stipulated. to photographs· .of' the· 

foUo~g: the,c.ommon front entraa.Qe ofthe Subject Ptemises;-the. commonliallwar af the .Subject 

Pren.rises; the :common' shared wall of ~ Subject- Premises; the eommun re~ of ~e Subj~· 

P.remises~ the mice infestation in the s~,iect Pmnises;. and the toacb ~fes'tation bi ~e ~ul>.ject 

Premises. 

The parties, in a two-attorney .Joint Stipulation' of Fads, ~eel Novem.ber 2~. 20l9 (J~il'.lt 

Sti~ulatioil of Facts•~)~. stip1µ~ed tQ ~ following.facts a$ detail~ below. PetitiQµer is~ Owner 

and LancQ.prd of the ~ubject.Prm.ii~IJ, purs• to a Peed dated A,pril 4, .19ll6 •. ~nden~.-~ 

thq: ren~~- of the ·S:u,bject PreJl,llses . . R.c;spQndcmts' ·use and occupetion:is $950.00 per month. 

lte$pondents bay,,; ~Ol ~id emr ~-.and QCCUpation for the· tim~ peri()(i September 2017 through 

Jamwy-3=1, 2019. Petiti~ ~ to be served a Thirty Day Notice pfTemnnatio_n 9n o:r ,:bout 

September 27 ,. 2017 ~. P~tioner ~used tobe-~ ~~ ~9tiGe·of P-~tipn fll]d P~titjon Qll"Qr about 

··November·9, 2017. R:espond~ wair® ttav~ on-1~~Ji pl~igp_. 

The pr~ ,oo• qn·BI~k No. '9:460: and µrt. Na. 2.6. ("Tf»f Lol~'):were·.~ bf· 

Petjtionet 8114.his father on. Novem~ 1, l974 • .Petitioner also own& the .buiiding known· as the 

120~15 PrQperty .. Th~ T-aK Lot, upoii which the-$ubj~t P~ses.isl~.al$0;includ.esthe 120--

15 Propetty·m;id the Qtie ;F~lY :Ow~llmg jn the. re~·p()rtion• Df Bl()ck NoJMoO ·andLot.No, 26· .. 

s 
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The Subject Building and the 120±15 Property were constructed arihe same.time, according to the

New Buildifig Application No,
18446.2

The. only Certificate of Occupancy for the. Tax Lot is a

f943 Certificate of Occupancy for a one story One Family Dwelling in the rear of the premises.3

The Subject Building and the 120-15 property, together with the One Family Dwelling in.the rear,

are taxed together under Block No. 9460 and Lot No. 26.

The Subject Premises is a multiple dwelling duly registered with HPD with the Multiple

Dwelling Registration Nùmber 418486 and.Petitioner is the Registered Managing Agent. The

properties, the Subject Building and the 120-15 Property, each are separately registered·with HPD

as nïultiple dwellings and.have"separate multiple dwellirgnumbers·assigned to them.

The 120-.15 Property and the Subject Building have:two separate water lines; two separate

water rneters; hvo separate boilersitwo.separate sewer lines; two scparate oil tanksptwo separate

gas meters and gas lines; two separate doors to the basement; and two separate roof entrances.

Neither the Subject Building nor the 120-15 Property have ever been isg?stored as either rent

controlled or rent stabilized.

The Subject Building and the 120s15 Property have been conveyed together on at least four

separate Deeds dated ·as follows: April 20, 1922, Septereber 8; 1966, Noveinber.14, 1974, April

15, 1981 and May 1, 1986g i·espectively. The Subject Buildiñg and the 120-15 Property had a

common mortgage, which was recorded on or about Septeinhei·
83 1966. The Subject Building

and the 1d0-15 Property had another common niortgage, which·was recorded ·on November 14

1974..

2 The Subject Etilding and the 120-15 Property were constructed in approximaraly 1923, parsüãñi to the New
Bailding·Applidation and Blueprint.

3'Ihe One Family Dwciling was built.in appröximately 1943d-dh=p to the.Gertificate of eccep-ncy ror the one
Family Dwelling,

6
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The Subject Buiic;tip.g aruJ the 120--.15 Pnij>erty ~¢ construct~ at.the.-s.ame.tirnt;,, acco~ to ·t1ie: 

N:e.w ~uildiiig.A,ppl~~on No~ 1_8446.2 the. enl.y Certific~te of Oco.upancy for the. Tax Lot is a 

1943 Ceitjfi~ Qf Occupancy for a oQe s.tory One F~y Dwelling· in the. rear ·of the premises. 3 

The Subjectl;Juildmg ,and·the' 12.0-15 Property, together ·with· the· One Family Dwelling ·in. the rear, 

lllI'.e taxed_.together under Block No. 9460 ahd Lt>t-No. 26~ 

The Subject"Premis~ is ~ mul~ple dwelling d;uly regisiered wi~ HPD with th~ _Multipl~ 

Dwellmg· ~tr~tion Nwnb¢r 41~486 w.id .Petitjoner is "the Rejpstere4 .. M~ging· Agcmt. The 

ptoperti~i the Subj~cfBtiil4iJ:m aQ4 th~. J20-l:S P.rop_eriy, ~q~ ~e separately re;gistered·with HPD 

~ ·multiple d.w~llings a,mJ.hav:e··separate. l)lultiple ·dwelling ~umbers·assigned·to them. 

The l;ZD-15 Prop~rly ~d.the Sµbject Building have: tWo .separate.water lines;: two separate 

wat~r me~rs;:two _separate. boilers;--two.separate sewer lilies~ two separate oil tanks;·two separate 

gas JIJ.e~rs an4 gas lines; tw.9 separate doors to the.basemen~; and two separate roof entrances. 

Neither the S~b"ject Building nor the.1.20-°IS Property have. ·ever been-registered as either ~m 

controlled or-rentstabiiize.d. 

TiufSub'jeet Building and ~e· 120,1.5 Property ~e ·been ~nv~yed togeth~ op:a,i le~Uo-qi­

·separate Oeeds·da,t~d-as follows: April 20,. 1~2~ Septelfi~r 8~:1966, Noventl>er.14, 19742.A.pril 

ls~ 1981 and.May 1?. 19.861 respectively. The Subject,Building and the 120--15. Property.. had a 

cqmmon mo~ag~, whkh was recorded on or abeu:t September 8_; _ l96(): Thi,:su~ject Buil~g 

and the 1,20-15 Property had another.· common llie>rtgage, which ··Wli$- ~otded ·o:tt NQveml?ei 14,. 

l9-74 .. 

'2 The Subject Building and.the 120-:-15 Property w~ constl'.JJcted in approxin:,,ately l 923. Pll!SU~t to the New 
Bwldin:g·Application ·and Blueprint. 

3 ThcrOne Family Dwelling. was,built. in approximatelY. 1943, putsQIIIit to the.Certificate of.~upancy for the On~ 
family Dwelling, .. . . . . . 
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Other than Petitioner, there are no other employeesor workeraforthe Subject Building and

the 120-15 Property. For the Subject Building and the 120-15 Property, Petitioner is solely

rspensible for: (i) the reñoystion.and repair work for said buildings; (ii) all tax1natters.reläting to

said buildings; (iii) handling all tenantissues relstiñg to said buildings; and (ivy collecting the rent

froin tenants in said buildings.

The Subject Building and the 120-15 Propelty were purdwistd. With one title insurance

policy with Chicago Title Insurance. The Subject Building and the 120-15 Property share a

conunon entrance,.a common rear exit, a common hallway and a common backyard..as: well as an

adjpipiùg. wall. The basement/cellar for the Subject Building and tlxe 120-15 Property are

connected by a tunneL The Subject Building and the 120-13 Property are enntiguous..

At present, Petitioner :receives rental income in cash from the tenants in the Subject

Building and the 1.20-15 Property except for Respondents who päy by check¿ and Petitioner pays

expenses associated witli said buildings in cash. Additionally, at present, the fental incerife from

the tenant who payä by check is deposited into ATDBank Account, and the remaiñder of the rental

income is notsdeposited into.a bank acceist. Up until two to three years ago, Petitioner deposited

rental iitcome frotn tenants in the Subject Building.and the 120-f5 Property into the same Citibank

Account, and Petitioner paid éxpenses for said buildings froin asid Citibank Account.

At least three tecasts reside in the 120-15 Property. At least four tenants reside in thei

Subject Building. There is no. Letter of Objection on file with the New York City Building

Department. The Tax Lot, Block No. 9460 and Lot No. 26, is currèntly taxed as a Class C7

building, which is designated-as "tralk up apartment over six fatñilies with store".

In support. ofhis prissa facie case,.Pëdtioner presented the. Joint Stipulation of Facts and

thé Stipulated Exhibits. Petitioner called no witnesses attrial. Then Petitionerrested on his prima
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Other tJtan PetttiQner, there are~ Qthere~ployc;.es..ot. worke~fo.rthe Subi~t Bliil.ding·an(l 

the 1~0-1.S' Pi:operty. 'For tJie Subj~ B11,ildhig :and tbe I2~1S .'Property~ .Petitioner is: solely 

~Jj,si\,le fQi:: (i) the.~~yation.and ~ work foll said buildings; (ii). all tax ·matters: relating to 
. . . 

s;u.4 buiJtliQg_s; (iii) handlipg aR~nantissues·relating to said bull~; and (iv}. coUecting the rent 

from tenants in :said buildings. 

The Su~j~ct Buildipg mid the 120-15 Property~ purchased. With ~ne title insurar;ice 

:polky' wi~ ·Chi~o Titl~.- {tni':'l'ance. Th.e $ubject: Bµil4ipg ~d -~ 1'20-15 -~ ·sh~ a 

cpmmon c;n~-~ ... a CQP')Qlon rear-~t. a .commOJ1hallway and a common -~kyard. as: weU .as an 

adj,oi~ii]g. wall. The b~e)ltlc,;llar f9r the ·Sqbjc,ct :Suildhm· and 1b.e. l20-1,5 ,l.>roperty ar.e 

~onnected b.y a. twJneL The.S~ject ijuilding. and the 120-lS .P.toperty are cJ;nti~ous .. 

At p,rese{lt, P.etitioner· :reeeives rental incdme in cash from the tenants in the Subject 

.auilding and, 1hei l20w.1 S Propercy p ~xcept for Respondents who ~ by check~ and Petitioner pays 

ex_pensts associated with. said buildings in cash. A-claiticmally, at present, the rental income"·from 

the.tenant whb pays br eheck is·deposited ilito ·a:TD":Baok Account, and tlie ~der of the ren~ 

ineome·is n()t,.deposited in~.a ~.-account. UplUitil two to~_ye~ ago, Petit,foner ~epo!fifed. 

ren~L inCOffle :from ten~n:t_s in f;he Subject ~u,iJ4ing.lUld the i20-r~ Pnli>ertY. into'the.s~e Ciµbank,. 

Aceoun~;·and Petitioner paid expenses ·tor said-buildings ftom smd citibaiik ~unt. 

At least three -tenants Rside in the 120-IS Property. At least fo~ t~ resi4e ln the 

.Subject Building. There is no: Letter· of Objection on file with the- New York City Buildi~ 

-~patiment. The Tax Lo~ Biock No. 9460 and Lot No. 26, is ~tly tax~ ~Jl Cl~ c1· 

building~ which is de.si~ated u. ''walkup apartment over Bk famili~ -with store"= 

In support of·lm prima facie case,. Petition~· pre~·~ 1oipt &tipulatton of Facts and 

·the Stipulated. Exhibits. Petitioner called 110 wim~s ~-.td~- -Thm. PetitipQ«~d QJfhisfr.lma. 
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facie case. Thereafter, on consent, Petitioner also entered into evidence.Petitionert s DOF Notice

of Property Value for the Tax Vear 2019 ¬ 2010, dated January 15, 2019 (''Notice of Property

Value'S for.the Subject Premises. The Notice.of Property Value describes Petitioner's estimated

property 1âxes for Block No. 9460 and Lot No. 26- The Notice of Property Value listed the

property details for Block Nõ. 9460 and Lot 26 asiwo buildings, desig;átéd Class C7 and B Grade,

with eight residential units:and two commercial units,.und that the buildings were c0ñsRüAted in

1930.

On their case-in-chief, Respondents called four witnesses - Respondent N. Dhartnnath,

Petitioner, Glenn Martin, and Respeñdent K. Dharmnath. Respondent N Dharmnath credibly

testihd that she has resided at.the Subject Premises for.approximately nitieteen years. She testified

that in the Subject Building there are four lesidential units, two unit¼ on the First Floor and two

units on the Second Floor, and that in the 120-15 Property there are four residential units, two units

on the First Floor ind two· unita on the Second Floor. She also credibly testified that there is a

separate building in the rear of the property that consists of a-single residential unit. .She testified

that, during.her tenâñcy, there have been no commereial units.in the Subject Building or the 120-

15 Property.. She testified that.three units in the Subject Building are occupied and three units iii

the 120-15 Property are occùpied.

Respondent N. Dharmnath further testified that there have been some conditions in need

of repair in the Subjcct Premises during her tenancy. She:credibly.testified that3 in approximdely

August 2017, there was u roach condition and mice heñdition in the SubjectPremises. She credibly

testified that she hotified Petitioner of said conditions during his month1ÿ rent colledica and that

she could not recall the month or year that she provided Petitioner with notice. .She .credibly

testified that the roach andntice cond.itions.affected.her life, because.she was unable to leave any

8
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fao.i~ ~se. Thereaftel: •. ()I) ·consent; Petiti~ner also, entered into evidence.·Pe~tioner!s DOF ~otice 

Qf Propc;rty-Value fot tht=- T'1X Year 2019-= i020~ dated Ji111um:t IS, 2019 (~'Noiiet: of Prope~ 

Value~ for. .the Subject· PreIIilSeS~ The Notice of Property Value-describes Petitioner's -estimated. 

_propertttaxes for Block No. 9460 ~ Lo~ No. 26-. The Nottce of Property Value Usted the 

prope~-d~it:s {Qi' B10:c~ No. 946-0 and. Lot 2(j as'fyv~ buildings, designated Class-C7 ~d .a (Qde, 

with ei_wrt tesiclep,ti~ Uljits ~ twQ ®mP'.l=.ial unit~, :and ~ the buildbtgs. were tiOD~~d bl 

.193,0, 

On their case.:..in-chiet Respondents-called four witnesses:.;.. R~ent N. Dhatnmath, 

'.Petitioner~ Gleim Martin, and Respondent K. Dhannnath. ;:R-espondent .N ~ Dh~th credibly 

testified that she bas resided.at.the Subject Premises for. appro~imately-nineteen y~ She·fesfifled 

that in the Subject Building the~· ate f9~ ~.ideiiti~ ~ts, two· \Ul'b ori ~ ·Fitst Fl~;r and two 

units,on the Second Floor,. an4 that in the· 120--l~ ,Property·thei'_e att·f01~ ~identud units;~ urii(s 

on the First Floor 'tlnd two· ~ta on the Second F,oor. Sire ~~ c¢.dibly testified th~ there- is a 

separat'¢ buil~. in ~-~ Qf the p~rty· that co.ns~ts:ofa.single:~i;idential un.it. :she testifi~d 

that, during.her ~naqcy. lb~ ba~ be~ no cQmmc;~ial unit$,in the 'Subject Building-.or1he· 12~ 

l5 Prop.~rty .. She- testified tQ~Ubree: units 1n :the,Subjec;t Buil~ ·are occ.upjed· .and-'three units iti 

'tiie 120-iS Pto~.ate occupj.ed. 

Respon~nt N. Dbariim.atb fµrtbet ~:itifi.ed that th~ b:a~e b~ J~~e. «.,nC,.itions in need 

of repair in the Su:t,ject Premises 'during·~ te~. SJi,~:¢f'.e4ibly-t~sµfied -~ w a~roxirnately 

A~2Ql 7, tJiere ~~-a rQach ~onditi~aild ~ oo~onin ~ Subj~t-·~s~. S:be credi~ly 

testified·lhat she notified J>etitioner of ssid,:c9nditj9m, during ~-m~~ rept coll~on apd that 

she q-ould net recati :~· mo~ ~r year tJiat sh~ pto\!id~ P.etitiQn~ .with .noti~.. .She .~redjbly 

te$tified that tbe. roach and,nµce co.ndjtions.aftected.,her.life, because.she W'5. ~ble .to leavc:·any 

8 
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food out in the .Subject Premisës and she was embarrassed by -said conditions. She credibly

testified that the reach and mice conditions e¼ist presently in.the Sub'ject Premises.

R.espondentN. Dharmnath also testified that, in August 20.17, there was anunsecured toilet

seat canditian and that Pe nomr repaired said condition. 5he credibly testifiedthat she could not

recall when the toilet seat condition was remedied. She credibly testified that the unsecured toilet

sent condition has reoccurred,

On cross exa= pn,. Respondènt N. Dharmnath.testified that the monthly.rent for the

Subject Premises wé$675.00 When she moved into said;.unit approximately ñiñétecñ years ago.

She testified that the current monthly rent for the Subject Premiàes is 5950.00. The Court finds

this, testimony was credible.

Respondent N. Dharmñath testined that the reach and afice. conditions existed in the

Subjept Premises prior to August 2017. She credibly testified that she did not provide written

notice to Petitioner regarding the roach and anice conditions and that she verbally notified

Petitioner. She credibly testified that she did not coñññence. a .Housing Part ("HP") action

regarding conditions in the Subject Premisus. She testified that Petitioner did.not inform.her that

he would extennisate or set mice traps to feniedy the reach and mice condinons.in the Subject

Premises and that her sister, who resides in a ñêighbõring building, contacted an exterminatdr for

the Subject Promises. She credfbly testified thatshe utilized Raid spray and mice.traps to remedy

the reach and mice conditions.in the Subject Premises.

Reapondent N. Dharmnath credibly testified that she could notzecall the date the unsedured

toilet seatcondition cominenced·arid thatit existed in Augûst 2017. She credibly testified that she

could not recall when Petitioner repaired the ansecured toile_t.sent cendition She credibly testified

that she. believed that the unsecured toilet seat condition initially was not repaired properly and

9
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.food put. in ~e .Subjee, Premis~ 81).4 sh~ w~ embatru.r by .said condifiOI1$. She credibly' 

t~stifi~d ~~i the m~ch ~4 mice conditions e.xlst_ pre~ntly in.the Subj~t.Pmnises. 

RespondentN: Dbiumnatb al~o ~stified that, in August 2017; there was an:unsecute.d.toilet 

seat cond,iti~ and thatPetitioner-rq,3ired said contlitian. She credibly testifie<hhat she could.not. 

recall when.the-toile.t·seat c<>nditfon was·temedied. She·credibly·testified1hat.fhe unseoure4 toilet 

seat condition-has reoccu.n-ed. 

On. cross ex~9~. Re$pondent N. D~:1esfilied · tQal the "'OJ;l~Y-~t f0.r ·tJie·. 

Subj~.~s: was .. $(;75.QO when she mov~d •into_saithmii- approxima.tety nineteen years ~o. 

~he t~fietfthat ti,.e Cl.µT.ell.t montllly rept._for the Subject Pl'emisi=s is $9.50:.00 •. the Court finds· 

this,.tc;stimeny was. cxedible. 

R.espondent N~ Dharninath testified that the roach. and mice .. conditions existed in the 

SubjCP.t lTeJDi~s· prior (e A~t '2017, Sh.t c~bly teStlfied that she ·ma· not·pr.ovide written 

]loti~ to Petitj_oner reg8l"ding -the roach and ;tt1ice- conditions and that she verbally notified 

Petitioner. ·she credibly testified· that :she did not ~~ence. :a .Ho'QSing P~ ("HP"') ~on 

regardiilJ conditions in· the Subject .P~~es.. ~he testified ~t J>~ticiner ~id .not m:foim,per--that 

he ·would extenninate ot ~t: mice ~ to ~'1ie4Y the .~"4 and mice conditions. in the SubJect 

-Premises and tharher sister~ who resideifin a neighboring b4il~ e,ontasred an e~r':fot 

t\le. SµQject. Premises. Slie. ~dibly testified.tbattihe utili7.ed-Raid spray-and mice-traps to remedy 
. . . 

t;li~-~h. and ~foe ·conditions.in ·the. Su~ Premises. 

Res_J>Ol:tdent w. Dbammath credibly testified that she·c~uld noti~ ~ • the-~uted 

toilet seatcomlition commenced-and that.it exi~'d i~ A1:181JSt.2017-. She ci:ed;bly-te$tiij~ tpat~~~ 

could not r.ecalI when Petitio•·repmted the ~ure<l tQili,_t.sea(~nc;tition. She ci:edibly ~t'Jed 

that she .. believed that ·the-~ toijet ~ oonditjpn .. inithtny WP- oo.t re,pajred. properly and 
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that.said condition has.reoccmred. .She then described the entrance archway and the corridor that

teads to the One .Family Dwelling.. There was no .redirect: examination of Responders li

Dhannath.

Respondents then.called Petitioner as a wijnets. Petitioner described the.maññct in which

clockical services are provided to the Sabject Building and the 120 15 Property. He credibly

testified that the plectrical meter for the common arears in the Súbjed Building is. located in the

cellar .of the 120-15 Property. He credibly testified that there is a oro line froin the 120-15

property electrical 4neter to the cellar of the Subject.Building. On cross exwination, Petitioner

credibly ·testified .that there are two böilers, one foi· Subject Building shd another for the 120 15

Property.. There was no redirect examination ofPetitioner,

Respondeiits then called Glenrr Martin ("Martin"),..a DOI? Assistant City Assessor3 as a

witness2 IWartin testified that he has been a Real Estate Appraigr since 1997. Martin describ.ed

the property card for Block 9460 and.Lot 26, and the history of Lot 26. In approximãtely .19à1,

Lot 26 was one lot and thereafter between apprevimately 1921 to-1948, Lot 26 was split into two

lots thereby creating.Lot 26 and Lot 27. ..Subsequently in 1949, Lot 26 and Lot 27 W.ere nierged

back into one lot and thus.creating.the present Lot26.in Block 9460. ne fúrther credibly testified

that sometiines an owner donstrücts.a building over lot lines and two lots become on.e lot and that,

is such a ease, it is easier for tax purpo.ses to consohdate two lots into one lot. The Court fmds

this testimony credible;

On cross examination, Martin credibly testified thathe- had not visited the TaK Lot or the

properties on said Tax Lot. He credibly testified that he utilized his company's software program,

which is similar to Google Maps, to aerially observe the Subject Building and the Tax Lot as well

as reviewed aerial.photographs of the properties. He credibly testified that a inergirig of tax lots

10
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tpat.sai4 c.ondiiioti has.reoc:;curred .. She then described the.'entranc·e archway and .. the cpmoor that 

teads to the· One .F.amily Dwelling,. There was no .:redirect: examination of Respondent N-. 

Dbanmiath. 

R.¢spon¢erits then-called Penf:io~er as a wita,~ss. Petitio1'.~ described the.-~er in which 

·etecfrical seivi~es ·are pi:o':'i,ded tq the ·subject Buil4ing ~d the 120~1.5' Property. ;He ~bly 

~stifled 'that ~e ~le.chic~ m~J~:f for th~ qommon .are~ in .the Subi.ect B,uilding is. lecated. in the 

~Ilar .of the 120-15 .Property. He·ereliibly lemfied ·that "there is a oto8siine "Win the 120-i·s 

_pro~ elettrical--ineter to the-cellar of the Subject-Building .. On'ctoss ·ex$inatio~ Petiti~• 

crediblr,-testlfied that there: ate two ballers, one tor Subject ·Bull~.~ inother 'fo! die r20.::15 

Pro.perty,. There wa~ no redirect.exammatlozi of Petitio.n~, 

Respondent'S:th~ c~ied 01.@.R Marlin ·e4~j,. :a D.OF Assi-~ City Assessor., 8$ a 

WitneS"s·. Martin testified that.h~ -~u,s· been ~ Rreal Estate flpprai~- suice 1997. ~-desGf.ib.ed 

the p~ ~.' for Blo~k 9460 ~d.Lot 26, BIJd. the·Jiistor.y Qf Lot 2~. In ~ximately .1921, 

Lot 2.6 was one lot ~d tJiereafter ~n approxima~~Y. 19.il to-.1948, Lot26 was-split into two 

lots tliereey -c~ating.Lo:t i6 '11¢ L<rt i1 . .. Subsequently in 1949~ 'I~ot 26 and.Lot 27 were merged 

back into .one lot~ thµs-~ the present Lo.t26Jn Bleck 9460. He furdier ()redfbly·testified 

that sometiines ·an _owner co~$'iicts-~ b~lcµng over fot lines ~d two-lo~ b~me o~ loi..and that, 

in: such a-~; it is ~er for tax purj>o.~s tQ ~ons.oli~b; f;Wo lots into one lot. The Court finds 

this ·te~tiinony :c,edibJe. 

~ cros~•"¥8JJl,llllltji>n, Marµn cmnbly testified i;Jmhe.'.pa4 m:)t visited. tb.e Tax Lot or the 

proper-ti~ on $Biµ T~ iQt. He ~djbJy testified thJt he- inilize4 ·bis company's software ~rQgram, 

~ch is ajrilil~ to·Google Maps; tp· ~ally 9bser-ve the Subject 13.uilcling and the Tax.-LoHis well 

~-:review¢ ae.rial.phoi<>grap~ of the propertiE!S: He credibly testified that.a merging of-tax lo~ 

to 
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has no connee.tion fo the ñürnber of buddings on said tax lots. He ciediblytestified that serñnmes

a building can cross over tax lines and thdn there is on huilding on two tai lots. There was no

redirect examination of Martin.

Then Respondent&. Dharmnath testified. IJe testified .that Petilloner does not address

conMons.in the Subject Premises, despite Petitioner receiving a telephone-notification from him.

He credibly testlfied that he works in cõnstruction. Ñe testified that he repaired &vanity condition

in the.bathráom, in the Summer of2019£and a sink con ion in the Subject Premises.

On cross exãüiination, Respondent It Dharmnath testified that he has lived at the Subject

Premises for approximately twenty years and thatthe currentanonthly rent is $950.00. He credibly

testified thathe was offered another unit in the Subject Building and that he declined said.unit He

testified that Peïidener does.not perfoun repairs in the Subject Premises and he denied that he

interferes with.Petitioner's access to thejubject Premises to remedy condidops.

On redirect examination, Respondent K. Dharmnath testified that he did not. obstruct

Petitioner's access to the Subject Premises to effectuate repair conditions. Then P2espondents

rested.

On rebuttal,. Petitioner entered into eividence-.a Consolidated Edison Impoitänt Notice

Electric Service Interruption, dated January 2020, for the property 120-15 Property and a

Consolidated adison liñportant Notice Electric Service Interruption, dated January 2020, for the

Subject Building. Then etitioner rested.

The Court conductal A physical inspetion of the Subject Prenilses; the Subject Building,

the 120-L5 Propetty and the One Family Dwelling on February 11, 2020 with3all parties and their

sóüusei present. Architecturally, the .Court observed that the exterior fagadé. of the Subject

Building and the 120-15 Property appear as-a common structure with eadh-address on a different

11
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~-~o conileetioi:t l~ ~e.'nmnber of'i;,ui1<fu.igs an ~d t~ud9ts~ He·credibly'~stitied tbat sometimes 

·• blµl~nirc:aq cro.~s oyer. ~ line~ ·amt tli~ ~ere !~-<>Jl~building on two ta1t· IQts. TI-.'e was no 

re~ect exa,;ninatipn of~ 

Then Re~nd~t K. ~ t~tified. H~ te.ui~ that Petjfion.eJ; dQes not ~ss 

conditions.in-the Subject:Premisesl despitePcrtilioner·receiving a lel~hone.notilication fr.om him. 

He credi.b)y testified-that he works in :cons1ruction. He· testified that-he repaired avanity·toilditlo.ti 

m the. bathroom, m 1he Su~ of:2019;:ana a ~ conditio~ i1:} tli.e-S1:1bject Premises. 

On~ ~xan:iin,ation, ~denf. K. p~tb testifi,e4 that he.bas lived ~t t,he s·ul;ij~c.t 

~ses for ~ximateiy·twentyy~ ~dtpatlbe:c~~ontbly rent.is $95Q .. O.O, He.credibly 

·iestme4. ~th~ was off~ anQtQer unit in th~ S~ject Building ~d. that he ~nµed ~d,ut1il H~ 

~stifled' tbat PetitioQ~ does ·,not perfoon, repall'S in the ·Subject P-~ amd. ·he denied ta. he 

-i,;itedeies.-with.PetitioQ.er'~ ~ t.o theJiu~ject Premjses-io reJQeQ-Y conqitioµs. 

On- redirect e~in~on, RcspQndent K. Dharmnath f~ed that he did nQt. obs~t 

)l~titi.onei:?s ~eess to· the Subject Premises .to effectuate tepair conditions. Then· Respondents 

rested. 

On rebuttal, .. Petitioiiet .entered ibto ~den~-.a-Consplidated Edison Important Notice. 

:Elec.tcl.e- S~mce Interruptjon, 4~ted January- tozo;, for the property· 1:Z0-15 Properly ;uid :a­

Co~li~ted Edi~Qn lmJ?Qrtant Notice mecttie Semce Intemq,tion, dated January 2.02(), ·fur the 

-Subj~! B\llldijig. Then Petltioner -Jllsted~ 

t~ Court:condueted • physical inspection· of.the. 'Su~jeet Pnmiises; the :Subject Building, 

the·f20~l5 Property·and the·bne Family Dwelling:on February .I 1., 2020 with:-all ~es ~ci theit 

-~unset ·Ptese.nt. Atcllitecturall.y., the .Court observed-. that ·the exterier ~8'le. of the- Sutiject 

Building and the.120-15 Pro;perty·appear as-a·eommonstructure·with each-a4dtess·tm a «:fiffereni-

11 
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side of the entryway door.. Additionally, architecturally the entryway door appears$o be made

from a different brink and.metal than the Subject Building and the 120-1$ Property, and it appears

to have been added fo the exterior facade subsequent to the construction-of the Subject Building

and the. 120-15 Property.

Upon traversing the mgin entryway, the Court entered an open vestibule with a corridor

that prdvided for access to the Subject Buildirig and the 120-15 Property, arid fugher down the

cotridor access to the One Family- 15welling. The Court observed common windows utilized

thmughout thes Subject Building and the. 120-15 Property.. Architecturally; the One .Family

Dwelling appe.ars to have.different windows and exteriorfanadefrom.the Subject Building and the

120-15 Property, .and it appears the One Fantily Dwelling was constructed subsequënt to the

Subject Building and the 120-15 Property. The Court observed that the roof õf the Subject

B.uilding and the 12045 Property are contijguous, and that one.can walk across the roof to access

each building frorrr.a separatë roofentrance door. There is no fire escape för the Subject Building,

the 120-15 Property or.the One Family Dwelling.

The Court observed separate hoilers,.electrical lines, bascmcats, basement entrance doors,

andmof entrance doors.for the SubjectBaildiñgand the 120-15 Property. The Court also observed

that the One Family Dwelling has a codmton builer, electrical and-sewer system with the 12045

Property. The Cour.t #óserved that-the electrical lines from the 120-15 Propeny eñter the electrical

box in the Subjèct Building. The Court.observed that the tunnel, between the Subject Bading

and the 120-15 Property, architecturally appears to be similar .to a crawlspace rather than a

passageway,

12
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-~ide··of:the en_ttyway' 4oor .. A.dditio~ly., a~hit~~y·~ eiitrywaY, dqo:r appe~:µ> be:~ 

ton:i a different °Qtj.qk BJ;ld..i:µetal thaJl. the $q.bJeet Btµldin.~ .. anif th~ izo.:1 S Prop~t:ty. a,:i9 'it :f"l)pe~rs 

~ luJv.e bc;en added to the extetlor:facade subsequent to the construction.()fthe: Subject Bllilc:ling 

apd the.120-15 Property. 

Upan· tmversing the main entryway, the Coutr entered· an:open ve.stibul~ with a ~rridor 

·thatproVided for ac~ tq ~e:·SubJ~ct Building ~d th~ 120-15 ·pro~, atid~@W)l tne 

.co.trW,or acces.s tc;, -lite· One F~y. Dwelling. The·C.<,im oMervecl .Qomm.on:. windows utiHzed 

tb.mughoµt ~ SubjeQt Building and the. 120-15 P-ropertY.. Architec'turally;_:the One-.Famlly­

:Owelljpg apJJe$:S•to hav.~.~renhvindows IUld exterlor-fayade.from. the Subject Building ana the 

·120-u Propeey> .and it a~peats the One .Family Dweiling W8S' coilsttUCted subSC4JJmt ur tlie 

Sut,ject Buildm~ and ·the 120-15 'Property. The Court-observed~ "the •roof of the Subject: 

Building.and the -120:-15 Property"are contigucniSt and ·that one .can Wliiit £toss the· toof'to access 

.each.building :from·.a separate roof entrance door. T.li.ere fs ~o fire-e~cape for ~e .. ~ubject B1:Ulding, 

the 120-15-Property ot the One Family_ Dwellµig. 

The· Ce~l observed ~pata~cr ~~i~rsi. electri~ lij).~t b~ts, ~~seµi~r;it:en~Q(I doors. 

~dmof enttan~<,IQots. for the;: Sul,j~tBuilding-and tlie:lZ.~ 15. :Fr9perty, The C.Qun also observed 

that the One Family ·.owellin:g has a common boiiet\ el~tt:ical and.~ system with the '}20..: •5 
Property. The Court dbserved that-the ·e1~c;al lines 'from the.12Q-J s Prop:rly·enter t:\le el~cal 

box in the Subject·Building. The Court.observed that.~ tunilel., betw~ '1iC:: Sµbj~t Buil~ing 

ana· the- 120-15- Property~ architecti.irailt app?fS. ~o be similar .t9. a crawlspa,ce ~•~ t:fum .a 

p~aageway, 
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Findings.of East and Conclusiáns ofLay

Petitioner's Claim

Pursuant to Real Property Law ("RPI ") § 232-a, an owner may seek to recover pos_4ssion

of an apartment from their month-to-ntonth tenant .on the grounds that their tenant's term has

expired and after service of the requisite notice upon their tenant. Real Property Actions and

Pröceedings La* ("RPAPL"
§ 711 provides, in pertinent paif; that "[ü]o tenant or lawful occupant

of a dwelling or housing accommodation shall be removed from possession except in a special

proceeding"
anda special probeeding=may be máistained on the groüñd that ª¶t]lie tenant conhues

in passesion of any portion of the premises after the.expiration of his term, without the permission

of the landlord*(RPAPL § 711 [1]),

Here, based on the documentary evidence, the Court finds that Petiti.oner estáblikhed his

prima facie case and enuncincñt to possession of the Subject Premises. h is üñcoñtestcd that

Petitioner is.the owner dthe Subject Premises and that Respondents are the Tenants of Record of

the. Subject Premises .as month to inonth teñants without a written lease. It is undisputed that

Respondents remain in occupancy of the Subject Premises.

PêtiûGñct also seeks an award of use and occupañcy. "It is well settled that a holdüyer

tenant retaining possession is liable for use and occupancy of the premises. for the period during

which the tenant is in
pasessiot'

(Beacway Operating Corp. v Concett Arts Soc., 123 Misc2d

452, 453 ]Civ Ct; NY County 1984]), Itis the landlordts burden ofproving the reasonable value

d the use and octapancy (seë BeacWay Optrating Corp. v Concert Arts Soc 123 Misc2d 452,

453; see plsä Mushlans, inc. v.Nazor, 80 AD3d 471, 472 [App Div,. 1 ' Dept 20111),

Multiple Dwelling Law § 301 provides, in pettinent part; that:

"1. No multiple dwelling shall te occupied,in whole.qr in part until
the issuence of a. certificate by the department that 'said dwelling

13

FILED: QUEENS CIVIL COURT - L&T 02/01/2022 09:18 AMINDEX NO. LT-077049-17/QU [HO]

NYSCEF DOC. NO. 15 RECEIVED NYSCEF: 02/01/2022

li'ipctinp of Raet yd Copclu•it•• of·Law 

Petitlon,r 's (:/afm. 

Purst,Umt tQ Real PtQperty Law ("RP.L "j § ~2-a, an owne..r •Y- ~ek to recover .posses$ion 

.of° an ;q,amnent from ·their menth~to-month :temlnt .on ihe. grounds,-tbat their ten,ant~s terµi ~ 

-expired and after service of the -requisite notice· upon their tenant. Real Property Actions anci. 

Pioceedinas I.aw ("RP APL")'§ 7_11 · provid~ in pettµ,~t paff; that "[n]o teruµtt o~ lawful o~pant 

proceeding" an4-a s~i'" J>IQ~J,JDJY be maintajned en·the groun,d •t ~~[t]he ~t continue$ 

in pQssessio.n pf any portipn of the prenµs!:S after the. ~tiOll ofhls tenn._ without 1h~ J)t7DllisJion 

ofthe.lanctlo.rd'1·(RPAPL § 7l 1 [l]), 

Hen; ~ed on the documentary ·evidcmce,. the Comt finds that Petitioner establiiilied his 

prima facJe -~ and ~titlement to possession Qf the Suiject Premises. It is unconte&ted that 

·Petition.er-is.the owner-of the. Subject Premises and that Respondents are the Tenants of ~otd of 

the. Su~ject Premises .as month ~ mortth tmµmts wit.ho~ ~ Wi',i#en lease. It is •sptlted that 

Respon~ents ~- in ooc~y of tb.e.-Subje$t_ :fremise~. 

Petitiooer (!lso s-. Jlli aW@td of us~ .a ocou~. ''I~ is w_ell settl~ ·ttia.t a holdoy.el'.' 

tenant retaioin~ possessin is liable for use and .occupancy of the premises. for the :period during 

which the tenant .is in .possessioif' (Beacwa)i Operating CrJrp. v Com:ert:Arts- $oc.~ 123 ·Misc2d 

452, 4S:3 JCiv ~ NY County 1984D, Ids·the landlord1.s burden of-proving the reasonable value­

·.of the use and ec'cupancy (see :Btac~ OpuciKng Cor.p; v Co~ Art~ $oo." t-iJ- Mi~2d 4~2,, 

453; see. '(Ilsa· Mushiam, inc. -v Nazor, 80 AD3d 471, 472 [App Div:., I st·D~pt ·2011 }), 

'Multiple Dwellirtg L~ _§ 301 provides; .in pettme1_1t~ t~: 

"l. No multiple dwelJidg sbilloe occupi.ed,in whole.c;,x in_put until 
the issuanc.e of a. ~~ by the departme.nt that 'said dwelling 
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conforms in all otrspects to the requirements of this chapter, to flie

building code and rules and to all other applicablelaw, except that no

such certificate shall be required in the case of:

ª'a. Any class B .multiple dwelling existing on April

eighteenth, hinetten hundred twenty-nine, for which a

certificate of occupaney was not required before such date

and in which no changes or alterations have beenynade ex.cept

in compliance with this chapter, and

"bi Any old-law tenemënt, or any class A multiple dwelling
erected after April twelfth, nineteen.hundred one, which was

occupied for two years immediately before January first,

nineteenhundred nine, arid in which no.changes br alterations

have been made except in compliance. with the tenement

house law or this chapter, or wherein•

'
(1) two or more apartments are conihined creatifig

larger residential units, and

'(2) the totaI legal nurnber of families within. the

. building is being decreased,ønd

"(3) the bulk.of the buildings is.not being increas.ed.

"These exceptions shall not be deemed to relieve any owner

from the obligation to make every alteration re(juired in any
old-law tenement or ·other multiple dwelling in compliance.

with the applicable pi·ovisions oftbis
chapter."

In this instance, it is undisputed that the mcathly use and occupancy is $950,0.0 for the

Subject Premises and that Respondents have not paid any use and occupancy from Septcir?uer 2017

through lanuary 31, 2019, 16 manthe It is.undisputed that there is no Certificate öf Occupancy

for the. Subject Premises and that it is a multiple dwelling. The Subjest Building was constructed

in approximately 1923 pursuant to the New Building Applination and Blueprint. Here, based on

the docutnentary evidence, the Court finds that RGsporidefrd are liable f6r use and occupancy for

the Subject Prendses (see Bèacway Operating Corp. v Concert Arts Soc., 123 Misc2d 452).

Therefore, based.on the foregding, Petitioner has established that the reasonable value of the use

14
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coJJf.c;,~ jn ·all ~ to ~,~gi~nts of thi~ ~tet~ to the 
building. code ahd rules and to:an other apPlicablelaw,_ except that no 
sµ9h certificate ~I ~ req~_red·in·~~ C8$e of: 

~a. /u,.y clas.s B· .multiple dwdling existing o~ April 
-eipteen~. hiliet~ hundred. ~tyorllllle, _ fut whi~ · a 
049'lincate of ~ey was -not. requjre4 before: sqch da~ 
~di~ wlrlch n,o ~~es or ~lte(atioµsJiay~·~;nuu1e:ex_cq>t 
in-tompliance with ·tms ·chaptet, and 

"b: Any old~l~w ~~tp or- BJ1Y. <?~ A D)ultiple dwelling 
·erected after Aprli twelfth, fiiileteen.hundred one. which was 
occupied fc;>i; two y-.,s i~~ely before J~wey fir$t, 
nineteen hundred nine, and in which no.changes or alterations 
haytt beep mad~ e~cept in ~~plianGo- witb. the te.g.ement 
·house law 0r tbis·cllapter,. or wherein! 

'~{I) two or more apartment$ are co?Jibirte4· Qrealmg 
.la(ger I'e$idential units, and· 

"(2) the ·total 'legal number of families within. the 
buil'dil)g is Qeing de.creased,,,md 

"(3). the b~_of th~ bui~dings is. I)ot ~ilig inoreas~d. 

"Th• exceptions'.~l ~ be ~ed to relieve IJDY'·owner 
from .tbt obiigatioil to make-'cwery-alteration mquii'ed· in qny 
ri_ld-law tenem~t-~ .Qther m\lltiple d-1.ing in comp1-e. 
with the appliC(lble _pro~sioils of~s oilaplef ." 

In tbis· instance,, i~ is undisputed tm¢ ~ mon.thly ~ apd oo.~gparioy is $9.SQ.OO fqr the 

Sµbject Premises and thatRespoodettts-have not paid any use and pc~upancy fro11;1 ~ep~m.ber·io17 

th(Qugh lar:J,uary 31, i0l9~ 16 m.entbs. It is .undisputed thlt there is no Certificati:f ofOccµpancy 

fo:i; t-4~. Subje.c.t Premises and that it -is·.a multiple dwelling~ The ~ubJ~· Buil~ing was tons~ 

in ~ximiitely- 1-923 pursuant to the- New· Building_ Appjic,in9n, ~d Blueprint. ~ete. -~~-on_ 

the do.cuin~ :evidence~ the Court fimfs tfiaf Jespondents are liable :(or n~ ~ ~ancy for 

th~ Subje~ PremiL'es (see Beacway Oper~tl~g ·cqry,. v· C,o~cert Arts Sqc., i23 Misc2d 4-S~j. 

~> .based.on ·the. foregoin& Petitione.r has ~blished that ~-~b~e v.~ue of th~ .use. 

14 

[* 14]



and ocepancy fopthe Subject Premises is $950.00 pier month and that there is a balance due of

use and occupancy for the time period of September 2017 through January 2019 of $15,20.0,00.

Horizontal Multiple Dwelling

Respondent N. Dharmnath.asserts as a.defense that the Subject Premises constitutes a

horizontal .rñü1tiple dwelling subject to Rent Stabilization Laws She argues. that the .$ubject

Building and the 120-15 Property.were constructed prior to 1974 and, along with thè One Fâmily

Dwelling, the buildings con.sititute an integrated housing accommodation containing at least six

anits. Thus, she.asserts that this proceeding.must be dismissed, because Petitioner.failed to plead

the regulatory status of the Subject Premises; to register the Subject Building with DECR; and to

plead a ground,for eviction as required by the Rent Stabilization.Law.

Rent Stabilization Code ("RSC") § 2520..11 provides, in pertinent part; that:

ª[t]his Code shall apply to .all or any class or classes of housing
accommodations made subject to regulation.pursuant to the.RSL. or any
other provisión of law, except the following housing accommodations for

so long as they maintain the status indicated below:

(d) buildings containing fewer than six housing.accoremodations on

the date the building first became subject to RSL, unless such

buildings are otherwise subject to this Code pursuant to the RSL or

other statues and regulations; for the purposes of this subdivision,:a

building shall by deemed to contain six dr more höusing
accomrnodations if it was part of a multiple family garden-type

inaisonette dwelling complex contajning. six or more housing
secoismodations having common facilitics such as a sewer line,
water main or heating plant and was operated as a unit under

common ownership on.the datethe building or coinplex firstbecame

subject to the RSL, notwithstanding that Certificates of Occupancy
were issued for portions thereof.as one- or two family dwellings".

"in determiniñg the existence of a regulated horizontal multiple dwelling, the crucial factor,

therefore, is not whether the hetising accummodatioñs are pait of a 'niultiple family garden-type

maisonette complex', butrather whether tliere are suffieientindicia of common facDibh common

15
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·and occupancy fof the Subject Premises is $950.00 p~r month and that ·there is. a: balance due of 

use and qc~upancy for the t_ime period ofSep'temb.~t-2011 throughJariuary 2019 of.$1:5,20.0.00. 

Horizontal Multiple Dwelling. 

Respondent N. Dlirumnath.asserts. as a. ._defense that the Subject Premises co:nstitutes a. 

horizontal .multiple. dweiiing . subject to Re.nr Stabilizati.o,n taw; She argues. that the .Subject: 

Building and the 120-l'S'Property.were ccmstructed prior to 1"974·and, along with the .Orte·Family 

Dwelling,_ the- truildings col1$titute;. an integtafi d housing ::icc_o!1}111.odation ·con~ining at least six 

units. Thus,. ~he. a$_seits that:this. proceeding ,must be dismi§~.d, becaus-e ·Petitioner failed to· plead 

'the regulatory status of th.e ,Subj~~t Prep.J:i's~s; to register: the Subject Building w.1th DHCR;-and to 

plead a ground .for e.viction as required by the Re.nt Stabifization. Law. 

Rent St~l:>i11zation Code· eRSC") § -2520 .11 provides, in :pertinent part; that: 

· '[t]ht Code· shall a_{)ply to .alf or a:Q · :cfass DI cla e · ·of housui~ 
8CGQm.modati9ns o:,aci~ · ubj. 9t tp r~gul4tfon:pursftap..'. to th .~ . or at;1y 
other pl'i :vision of law icept the following housing accommodations fot 
~o long as 'tb,ey mcµntain ti!~ statu .w,d.icned below: 

(g,JlmUtlings.oontainiag. ~ r- than SIX: housfog.ac;commodation on 
th. dat the 1:,cµJdiQf fu:st 'b .. c~e. q~ject to R .L, UD:l~ :5-qch 
bµildin g~ are p,ih :r~. ubjec to this Go.d -pursuant to he-RSL or 
other statues and regulations· for the pgl'pose,s ofthis ;mbdivision., :a 
puilding shall -b .d~em~ci Q c9ntain ~ix . r mo h.o'U.SJ.llg 
accommo;:latioo if it was part of a ·multiple family gaj-den·-rlni 
m.~sop.efte -~w~.lliI}g ~omplex cpnta).ping .. i* qr more boll$i,ng 
accommodations having• comm<5n- fa i1ities 54'~4 ;:i. a -sewet lili' 
water m~ 'QI heating plant a.qd was perated as a :U11.it lllider 
common own¢f hip o~-tli dat, ·th . building ot:comp.! fi_rst'becAAJ..e 
~i?Jec. t:o th :s.t,.notwith.stanPJQ& tbEi:t ·certiffoate · f O c\fpan ~ 

re issue for porti0ns th~.rieof •as oµ~· or · O:fa:mily d.well.iP,_gs • 

"In determinin~ the: existence of a regulated horizontal multiple dwel141g-, ·the cruciaJ factor, 

therefore; is not whether the housing acco.nililodations'are part of.a '.rrii.µfiple family g~clen,..type 

maisonette complex',_ but rather ·whether there are sufficient 'in.dicia of.common f~cilities; CQmmon 
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owñërship,
m-a ement.and operaffo.n to warrant treating the housing as an integrated unit and

multiple dwailing subject to
regulation"

(Salvati v Eimicke, 72 NY2d 784, 792 (1988]; see Matter

of Mendozamnew YorkRtate Div. of Hout & Community Renewaly 123 NYS3d 165 {App Dit

2d Dept 202.0]).

Thus3 "contiguous structures gonstitine a unifiell regulated multiple dwelling when the

'indicia of c.ommon facilities, common ownership, mariagemsñt and operatiojr . c. warrant treating

the housing-as an integrated
unit"'

(Kelenzon v DeRobertis, 4 Misc3d 127[A][4pp Term,
2"d Dept

2004] citingSalvati v Eimicke, 72 NY2d 784, 792,). "While diffeteiit coñibinatipns ofthose factors

inay be present in any gived case, no one factor is
detenninative"

and the totality of the evidence

inust be considered (Matter .óf Piazzala, 124 NYS34 813 [App Div,
2"d

Dept 2020]; see Matter of

Mendoza v New York State Dik of Hous. & C^mmmity·Renewal, 123 NYSad 165, 168 ; see also

Mattsf of 1½m':ëck v State Div. of Hous & Cmty. Renewal, Ofice of Rent Admin, 124AD2d 51

[App Div,
1" Dept 1987]).

Furthermore, in determining horizontal multiple dwelling status, "the
buildings'

co-nen

facihties should be evaluated asaof 'the date the builAg or complex first becaine subject to the

RSI "' (Matter of Mendoza v New York State Div; of Hous. & Ce±mmity Rëttewal, 123 NYS3d

165, 168).. It is the owner's burden to prove at trial its allegation that the apartntent is exempt from

rent regulation ( see124 Meserole,.LLC v Recko,.2017 NY Slip.Op 50e86[U][App Term,
2"d Dept

20.17]; sei also TJA Realty. LLC v Hermosa, 56 Misc3d 130[A][App Term,
2"4 Dept. 2017]).

Hence, "[a]djacent structures constitute a regniated horizontal multiple dwelling when,. 'on the

date the building first became subject to
'RSL.'

(ifSC § 550.11[ä]), there were sufficiént indicia

of common. facilities, common.ownereip, manageinent. and uperatiens to wartant treating the

hpuáing as an integrated
unit'

"(TIA Realty; LLC v Herinosa, 56.Misc3d 130[A]; eiting Salvati v.

16
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ownership~ ~gemejrt.m,.q Q~qo.n t9 wammt treatin&:the housin~--as an integrated unit and 

.mQitiple 4welli~ sut>J~ to. teplation" (Saiv.ativ Elmkke-, 12 NY2d 784, 792· (i"988]~·se,:?°Mcitter 

ofMeni:loza:·v..New York-Staie Div. q/Hous: & C-otnmunizyRenewaf,.. 1'23 WYS3d°"i65 [A-pp Di~. 

2m1. Dept 2020)). 

·Thus, "CQntiguous ~s- ¢o.nstitute a, urµfle~ regulated multiple dw~iling wben.·tht: 

"~cia of ~on facilities, commen ownership, martag_em.eni and operatio.tt ..... warrant treating_ 

·the.housing.as·,m integrated·unit"" (Kelenzori v ~Robe,:tfs, 4 M.iseSd ll1[~][~j>p ■renn, 2"d Dq,t 

2004] citing$aivati 1,1 Eim1~) 72 NY2d 7.~4, 79.Z}., "While difteieiit ~mb~tig~ Qfth9se factors. 

may'be presentin••y given.Q8$e, n~·~e ~r is deteiniina;ljvest and the totality of-the e.yidence. 

must he considere(l (Matt.'!!' of P~aJa, 124 NY$3d 813 [App Div, 2~ Dept 2020]; ,ee. Matter o/ 

MendiJza_vNew York.~ Div. ri/Hous .. & Community-Renewr.,l, 123 NYS3.d. ltiS, 168; re1 also 

Matter· of Bam(,ec/c :v State Dfy. of HUl:IS: & Crr,ty. Rt!newql. 0/ftc, vf bnt Admi.n, l-29'-Ai>2d S'l 

[App Div, pt~ 19~'1]). 

F.urtb~ore, in~ horizontal multjple· dwelling status, •f'the buildings' coJIUllOD 

faciliµ,~. shoµId be evallAlted. as.,of "the date the buiidfug·or complex first became subjecr 19 tlie. 

RSV'! (Matter of Mendoza v New York State- Div. oJHous. & Coinmimity Ret_,ewal, 123. ~-~3d 

1,65-, 16~) .. It.is~" o~'s-burd~ ~ pro:ve..at trl.al:its ~legatic,n .that-tbe ~ is exempt from 

tentregul~tion ( se.e .J-24- Meserole, .UC y Jl,~c!a>,.2()17-NY Slip. Op S0686[U][App term, :2nd .Dept 

2017];. se.~· ll.ls.o TJA Jl_eally,. LLC v Ji,mro1C4 Sij Misc3d 130[A.][App Tertn, 21K1 Dept. 2Ci1~]). 

Hence, "[a]djacent stru~s· ~nstltute a regplated horizontal muitipie: dwelling when,. ·Qti: th.e. 

da~ the bt.µIdiilg first became:subjec.t to 'RSL~ (RSC §: is'20. llca;J).. there wete·wfficieiit indicia 

9f common. ~.µitjes, common. o~p? man8fteiilent. and .operations to wmant treatjng- t}1e 

~~--~.aµ integra~ Ullit~ .,,.frJA: Real~ LLC v Hermosa,; 56..Misc3-d 130[A]; ·ei~-Salvati,,.. 
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Elmicke, 72 NY2d 784, 792), Thus, "[u]nless atherwise exernpt,.hùnsthg
accommodationa in

buildings built before January 1 1974 containing more. than six units are subject to rent

stabilizätion, and horizontal multipie.dwellings are.subject to rent stabilization pursuant to the*

Etnergency Tenant Protection Áct of 1974 and the Rent Stabilizätion Law of 1969 (TJA Realty,

LLC v Hermosa, 56 Misc3d 130{A]).

It has beeñ held that "[olommon ownership is not detgtinative to establish that séparate

buildings cositute a borizontal multiple dwelling"
(O Ýteilly v N.Y 5tate Div. of Hous &.Cmty.

Renewal 291 AD2d 252, 254 [App Div, 1*Dept 2002];·see Maiter ofBambeck v State of Dik of

Hous. & Ce:-uniq Rêñêwai, 129 AD2d 51). It is well settled that even where atlestructures

share a conimon block. and tax lot or one .or more. utilities, do not compel an inference of

integmrinn"
(Kelenzan v DeRobertis,. 4 Misc3d 127[A]). "The number of units stated in the.

building's certificate of occupancy (o of o) is not dispositive in establishing whether that building.

is part of a horizontal multiple dwelling"
(MatterofJunctidnRealty LLC s Statë·0fNew York Dit..

ofHous.. & Community Renewal Off ofRent Admin., 26 Misc3d 1228[A][Sup Ct, Queens County

2010]). "Sharsd heating is insufficient to establish a horizontal m 11tiple dwelling" (O Reilly v

N LStats Div, of Hous. & Cmty. Renewal, 291 AD2d 252, 254),

Heret based on the totality of the tewimmpal and doc.umettary evidebeg the Court.finds

that, although under connnon ownership, ==:gcment, and operaticractax lòt as well as being

contiguous buildings, the Subject Building and the 120-15 Property do not constitute a regulated

horizontal n1ultiple dwelling, because they do not share sufficient common.facilities and services

to warrant treating the housing as an iritggrated unit as the separate features of the búíldings

predöntinate over the bommon featpres (Matter of Mmëza v Rew York State.Div. of Hous. &

Com:::unity Reirewal, 123 NYS3d 165, 168; O'Reilly s N.E State DÏv. of Hous. & Cmty..Renewal,
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Eim_it;.krJ.> n .. NY2d 1·rw, 792.). Thus, ·"[l:l]J1.l.~ ath~rwise ~xempt, .him.si.µg. ~nµnodatio1:15 in 

builcfums bwh· before· January· 1,. 1974: ·containing m.om. than~ uni~ are· ~bj~Qt to rent 

stabllization,_·and hotizontal mtiltipie.dwetl~.-are:.subject to re.~t stabilimion-pms\lQDt to th~i,, 

-Etmqency Tenant Protection Act of 1974 and. the:Rent Stabilization Law of 1969. (TJA Realty,. 

LlC v Hermosa, 56 Misc3d 130{AJ). 

It has been held that·"[ Q)ooµnpn ownetslu)>. is no.t ~~ve,"to e~~lish ~t -~~ 

buildings consti~ ahorimntal m'1(tiple slwelliJig" (O'Reil~-v. M-"Y. "State.Div.-uf Hou,~ &:.Cm~., 

Renewal;-i91 AD.2d 25~,, 254 [App Div, 1 lit. De,Pt 2002]; . .sei -.Matter-ofBambetik v State ofDtv. of 

H011S. & Com.mµnity .Rer.1ewat i 29 AD2d .s·1 ):. It. is well settled that even· where f'the:structures· 

share a common bl.ock. and tax 'lot or one .or mo:re. militi~~ do not compel ·an: inference. of 

urteption" (KelehZf1n. v DeRobertis,._ 4- MiscJd 127[A]). "The -nulilber of units ·stated. in the. 

building's certificate of occupancy ( o of ti) is not dispositive ili establishing whether that building. 

is part of a ·horizontai multipie dw_ell~'' (Matferof Junction. Rtaltx LLC-Y,Stdtt·t,f N~ Yv.rk Di'e~­

of /JO~ ... & CommunityRenewql Off. of Re'nt~dm{n., :26 .fyfi~~3d 122il[AJ[$.up Ct,_~"County 

7Q19]). "S.har¢d he~ti;ng -iJ ~ci.ent to estal;>lisb:a .bQrizo,ital mµJtipli, qwelliµg". (O~Refl!y v 

.N. Y..~- Di~ .. of HQus. ~; Cmiy. Renewal, :WI.AD2d 2,2, 2S.4).. 

Here~: based on: th~ total_ity of the testhm>iµal arid dooumentJlIY· ~viden._ the Co~.fin$, 

~ althoug~ under comm~ <>~eribip,. mariaSemerit; apd operationsi -~ lot as well as being• 

coil1ipous building~~ the Subj_ect-Bullding·and the- l20-1:S Property de;, not- consµtute a reg~ate9 

horizontal multiple dwelling; b~use·they do n,o~ 81)~ sufficient. co~9n,.faqilities 1Jlld ~~ces­

to wammt treating \he· hcinsµig as an iritegrated UJ;lit a.s ~ ~par-ate fea~. of ~- buildiQgs: 

pt~omfuate. over the cqpim.Qn feat~~ .(Matt~ of Men4.oza v .N_ew York Staie.. DJ-v. of HQui. & 

Community Renewal, 1i3 NYS3d ~65, 168; O'J?,eil!Jl'vN.Y. St.• lfiv, ofHous .. & Cmty .. Renewal, 

l-1 
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291 AD2d 252; see Kelenzon v DeRoberos, 4 Misc3d 127[A]; see also Yahudaii s Läwson 2

Misc3d 5 [App Term, 2d & 11* Jud Dists 2003]), Petidoney demonstrated that the Subject

Building,. the 120-15 Property and. the. One Family Dwelling did .not constitute a Aorizontal

multiple dwelling on January 1, 1974 nor as of a later date.

It is undisputed that the Subject Building and the 120-15 Property were constracted in

approximately 1923, pursuant to the New Building Applicatibn and Blueprint, and the One Family

Dwelling was constructed in approximately 1943, pursuant to.the Certificate.of Occupancy for the

One Family Dwelling. These Edidiñgs were·conveyed together in the same deed and they have

been owned.and managed.together.for several years.

It is undisputed.that, for the Subject Balding and the 120-15 Property, there are two

separate boilers, each serving one building It is ondisputed that, in the Subject Building and the

120 15 Property, there are separate water.lhies, water meters, sewer lines, gas lines, gas nieters,

oil tanks, roof line, roöf entrance doors, entrance doors, separate besèment doors, and separate

mú!nple dwellingregistrations (see Salvativ Eimicke, 72 NY2d.784). Tliere are separate addresses

før the Subject Buikling .and the 120-15 Prop,erty. There are separate electrical meters in the

has ent of each building. and there is. a crossline from the. 120-15 Property to the Subject

Building. 'The buildhgs do not have Certificates of Occùpancy. Thus,,based on the fóregoing, the

dourtlinds that Petitioner met his borden of demen±a6ng that the Subject Premisesis notsubject

to rent regúlation and.Responjents did not sufficiently refute Petitioner's proof Therefore, the

Court finds that Respondents did not establish their defense that the Subject Premises is subject to

rent regulation.gs a horizontal multiple dwelling.
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291 AP2d 2.52; see !(ele~n v, DeRob.er-tJs; 4·Misc3d 127[A]; see als.o Yahudaii •11 Lawson,_ -2 

Mi~93.d S [Am> T.~ 2d. & 11~· 1u4 Dists 2003])~ Peti,tio• d~Q~-.d that· th& Subject 

Building,. the 120-1~ Pro~ and. Ute. One f~ly Dwell~ did .nof Ponstiwte· ~ :-1).e~~ 

multiple dwellin~ on January 1, 1974:nor as ofa later-date. 

It is undisputed that the: Subject Buildiitg and the 120-1.S Property. were oonmacted in. 

~~iy 1923,·~~ to !lie N~ Buil~ AppliGatit>µ-.,.d·~1uqnint, end.\b,e One F~ly 

-D~l~g_W8$ co~ ~-appro~~Y 1943; pursuaJ1t:to. the C~cate.of Pcc~~cy for ihe 

On~ FaQill_y: ·Dwelling. Thes~ buildings-·~•conveyed to:gether in the: :same deed ,artd they have 

~ owJted.and. m,anaged.to_gether.fm ~ years .. 

It is·· undisputed. -that fur the, Subject Building· and the· 120~ 1 S Property,_ ther'e are two 

seJ?Bl81e boiier.s. each serving one:building. ltis undisputed~ in the Subject Buiiding and the 

ti0-ts:Property., tb:etelU'e·separate water .lines. water meters~ sewer lin~, gas lilies, gas~~. 

oil ·tanks., roof im.e~:roof emranc:e. doors, en~ ~; ~ ~t doo~ and separate 

multiple:dwellinjr.egis~oiis·(see $a"l;vilti v Eimjcke, 1-,'1. Nn4.7.84J. ·TJier~ are ~e:ad~liCS 

fur theSubj®t Bui~~g.and Ile l~Q:-1.5 ~- ~ ~ sepa,:ate el~cal tn~rJ.ln th~ 

basem~t of ~ch buil~g_ and th~ is. Jt crossline from the. 120-lS Prqp~ to the Subject 

Building. 'Tlie:buildings do not~ Certi:(icates·of0coup81.lcy. 'nltJS,,bJ!sed Qn tl;le foregoing, tb,e 

U'>urt ·finds that Petitioner met:hi~ borden.ofd~Qnstrati"ng that.the:~~bject ~isesJt1, IlQt.SUbj~_t 

to rent regulation and.Responcien• .did-not ~ciently. ~ Pefitio~er's .proof~ Therdb.~ the 

Court finds that-R,:sponden(s <lid not estabUs,b. their d~ that th~ .S~lijeot P~~es is subj~ to 

relit regulation:.,s ~ hormmtal muJ.tip~e dwelling. 
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Warranty ofI[abitability

Respondent N, Dhgemñath asserts a counterclaim for breach of the warranty of

habitability. Real Property Law ("RPL") § 235-b provides that:

"in every written or.oral lease or rental.agreetnent for residential premiscs

the-landlord or tessor shall be deemed to covenant and warrant that. the

premises so leased or rented and all areas used in connection therewith in

common with other tenants or residents are fit for human habitation and

for the uses teasbnably intended by the parties and that th6 occupants of

such prentis.es shall not be subjected to any conditions which would be

dangerous, hazardous or detdmental to theirlife, health or safety. When

.any such condition has been caused by the miscõñduct of the tenant or

lessee or persons under his direction or control,.it.shall not constitute a

breach of such covenants and
warranties."

Thus, this statute requirds the landlord to maintain an apartntent "fit for húman
habitàtion;"

st for "the uses.reãñüñãbly intended by the
parties;"

and that the occupants will not be subjected

to cunditiòns that are "dangerous hazardous or detrimental to their life, health or
safety"

(RPL §

235-b; ses Solow v Wellner, 86 NY2d 582, 58.7 - 588 [1995]; see also Park West Mgt. Corp. v

Mitchell, 47NY2d 316, 325 [1976]).

In this instance, in support oftheir co.unterclaim.for breach ofthe warranty of habit=bi'ity,

Resp=deats presented two undated photographs, one of a mice condition and another of a toach

condition, and testimonial evidence regarding additiunal conditions inat existed in the. Subject

Preniises during their.tenancy
- an uñsecured toilet seat, a bathroom vanity condition, end a sink

condition. Here, based on the testimonial and documcñtazy evidence, the Court. finds that a

counterclaim for breach of the warranty of habitâ6ility does not constitute a defense to this

holdover proceeding; accordingly, it is hereby severed without prejudice (sed 78Havemeyer LLC

v Abuzait 2016 NY Slip Op 5U238[U][Civ Ct, Itings County 2016]; set alko City'of New York v

CandelarioA23 AD2d 617, 618 [Àpp Div, 2 Dept 1996]).
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Warraf1LY of ]fabitabil~(Y' 

Respondent N, Dhaqnn~th. ~sserts ~ coµi:fterclaim for bteaGh of the · ~ao.ty of 

habitability. Real Pr~perty Law (''RPL") §.23.5~b provides that: 

''in every written cir .oral lease orrentaL.~gr6etnent.for re i'd~ntial pr mi_s 
the.landlor:d or fess r ·sliall ·be ·deemed .to oveQ.arit·and warra:i1t that the 
premises. so ·lmd or -f~ted-.and all areas used ln connecti011 th~rewf th 1tl 

cQminon 'th otb r :tea.tµtt or.-~~iqeafs·,are·.;q.t for ~um~ha1;,·rati.911.~4 
for the uses te~~onal51 <mfeadecl by the p~e .atid tliafth ·:0ccupaot 6 
such premis. ball not b · subjetteil to aey cohditio• which would b · 
dangerous,. ].la~atqqus .Qr cfe~eJ1tal tQ tb,eir•Jjf~ J1eal~ 011 safety: ·When 
.any such condia n ha heen eaused b" ttre· -miso-ondu t .- f the tenanf o.i: 
ies e~ 0r persqns ~d r bis cw-ectj0n o .. c. ptrQL Jt..s~all'n t c nstlt\,lt~ a 
b 11 • such e e.r;iant~i'and -w~ran re· . ' 

Thus. this -statute req:uites the landlord-to maintain an apartment "tit for human habitation;~· 

fit for "the uses .reasonablY. intended:·by the ·p~es;" ,and tpat- the· o~cupants wiU pof b~· subjecte~ 

to:conditicms that ate-"dangerous, hazardous or detri.me»tal to their' life, he~th cir :~af'yfy" (RPL § 

2.35~b; see Solow v W-ell1:2er,. 86 NY2d.$62. 587 - S~S [1995.]; see ,alst.? Park West Mg_. f:.orp. v 

Mitchell, 47NY2d316, 3'.~5 [1976]). 

In this i1;1stm-ice, fu :mpport oftheir c-0nnterolajmfor-breach:ofth~-wartant¥:ofh~bitability, 

Respondents. pr~sented two undated photographs, one; of a mice condition and another· of a roach 

condition, and testimoniahividence rega:tclurg additional .c ,n · ·ons that existed in the Subject 

P. eµiises during thejr . 'q®C:Y - an u~s~l,lrecl toilet seat, .a .baihro.on~ vanity c9nd,h.ion, ~d a si.nk 

co11ditfon. Here, based on th~ -testimo.nial an4 .doc1.1mentary ~vidence, the :Court finds that a 

count~rc.laini for breach of the warranty of habit~bilio/ does·• not .constitute · a defense to this· 

holdov~r proceed~ng; !ICcordingly, jt-is hereby ~evered wiihout prejudice (see 78'Havemeyer LLC 

v Abuzajd 2-016 NY Slip Op.·S023.8[U][Civ Ct, Klngs County 20'!6J; se-e aiso CifY. 'o[Ne-w York v 

Candelarw,·223 AP2d 617, ·618 [Ap .Piv,2°~ Dept 1996)). 
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Conclusion

Accordingly, Petitioner is entitled t.o a final judgment.of posscssion and warrant of eviction

against Respondent Kelly :Dharmnath and. Respondent Naomi Dharmnath. .Petitioner is also

entitled to a default judgment of pessB5sion and warrant of eviction against "John
Doe"

and "Tane

Doe"
subject to proof of their military status and.dependeñcy. Petitioner may move on notice for

issuance of the final judgment of possession and. the warrant ef eviction upon the lifting of the

COVID19 eviction moratorium and the COVID19 emergency restrictions in acccrdanet with this

Decision and Order.

Upon the issuance of the warrant of eviction, the execution of the warrant is stayed 90 days

for Respondents to vacate and Respondents are directed to commence in Septenibër 2020 payment

of ongoing use and.occupancy ati$950.00 by the40 ' of each month Upon default, Petitioner may

move on notice to acculerate execution ofthe warrant of eviction.

Petitioner is entitled to a ntonetary jpdginent against Respóndent Kelly Dhatmnath and

Rèspondent Naomi Dharmñath jn the fampunt of $15,200.00, as the arreafs use and occupancy due

for September 2.017 through Jañüäry 2019. Respcñderits are directed to pay $15,200.00 by

October 15, 2020. Upon default, Petitioner may move for a monetary judgment upon the lifting

of the COVID19 eviction moratorium and the COVID19 emergency restrictiòns in accordance

with this Decision-and Order.

Respüñdnfit Naomi Dharningth's dounteitlaim fdt breach ofíthe warranty of habitability is

severed without prejudicè, and hez.counterclaim for legal fees is moot and dismissed .in accordance

witli this Decisiorf and Ordeh

This Decision and Order is without prejudice to. any other claims the parties may bave

against one another,
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:Coilelusion 

A~cordµigiy, P~tioner is entitled to a final jlJCigment-Qf poss~sion 8$1. wan:&ilf .Qf ~iotj.on 

against Respondent" K~Ur :Ob~ and. Respon~nt :N~mi, Dharmnath. . P.etitiQne.r i~ also 

·eniitled·to a default judgment nfposS"ession:and warrant·ofev.iction againSt ~'Johtl Doe'' ·and ''Jane 

Doe" stibJeet te proof of theinlillitmy status mid.deperuiency~ Petiti.Qner may mov~ on ·noti~ for 

-~ssuance of tlie,tfual j_udgmept · of:,po_:,~ssion lµld. the wan:~t 9f evjcti~ •µ¢.n the. litli?lg. of ~ 

COVID l~ e~~tjon moratoriw;n and ·the COVIP.19 -~erg~cy .festrictfons in atcQrdance with this 

Decision 1µ1d Order. 

UpQn th~ ~Wl1l.Ce:of the warrant .of evictjon, th~-ex~utien-of the. warrant is stayed 90 da.ys 

fer &spondents tp·vacJte and RC$pondents.are directed .. to commence-in September 2020 payment. 

--of ongoing,use·and,occupanty at.$950.00 by the.·lOth ofeach-tn~nth. Upon d~4 Petitioner ,nay' 

move-on notice .to ~letate execution of.the-wmaiit of eviction. 

Petitioner is entitled fo a mpnetary jlidgme~( tgamst R~spo~dent _g.elly Dhanrirtatb and. . . . 

Respon4ent.Naonii .D®~tltin th~:IJID.P\ltlt of-$151200,0Q, ~ ~e ~ars use·~d occu~~Y d~ 

for September 2017 through January 20.19~ ~pon,delits m:e ~ted- to pay $l,5~Q0.00 -l?Y 

Oct~ber 15, 2020. Uppn defa,ult, Petitioner-.may mov~ fQf a,moQ~taryj_udg_ment upon the li:ft.ing 

of the COVID19 ev.iction moralori'uril and ~e CQVIP19. eQietgen,¢y t~Qtj6~ i~ accQrdance 

with this Decision.and Onter; 

RespondetitNlo:rni ·P~h's countci:i;lab:n tot brea$. 9fUi~ ~ ~f ha~itability is 

severed without preJudic~ and hei.ceqnterclaiQ1f9r legal fe~ is m,ootand. dismis~ed .in aecordance 

with ~i's D~jSion and Order. 

Thi$ D¢eisio~ ~ ~ i~ wiihout. ~judi~ to any other claims the parties ~ ·JJav.e 

l!,gainst on~ an,o~; 
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The foregoing constitutes the Decision and Order of this court, copies of which are being

sent to all parties. Upon the reopening of the Courts subsequent to the COVID19 pandemic, the

parties are directed to pick up their exhibits within 60 days or they will either be sent to the parties

or destroyed at the court's discretion and in compliance with DRP-185

(http://www.courts.state.ny.us/courts/nyc/civil/directives/DRP/DRP185.pdf).

Dated: August 20, 2020

Queens, New York

Hon. Malaika Scott-McLaughlin, J.H.C.

Attorney for Petitioner Attorney for Respoñdéñt N. Dharmnath
fra G. Cooper, Esq. Michael Kang, Esq.

Cooper, Paroff & Graham, P.C. The Legal Aid Society
80-02 Kew Gardens Road Civil Practice
Suite #300 120 - 46 Queens Boulevard, Floor 3
Kew Gardens, New York 11415 Kew Gardens, New York 11415-1204
Phone: (718) 793-1311 Phone: (718) 286-2374

Respondent Pro Se

Kelly Dharmnath

120-17 101st Avenue

Apartment #1F

Richmond Hill, New York 11418
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. ' .. 

The foregoing constitutes the Decision and Order of this court. copies of which are being 

sent to all parties. Upon the reopening of the Courts subsequent to the COVID19 pandemic, the 

parties are directed to pick up their exhibits within 60 days or they will either be sent to the parties 

or destroyed at the court's discretion and in compliance with DRP-185 

(http://www.courts.state.ny.us/courts/nyc/civil/directives/DRP/DRP185.pdf). 

Dated: August 20, 2020 
Queens, New York 

Attorney for Petitioner 
Ira G. Cooper, Esq. 
Cooper, Paroff & Graham, P.C. 
80-02 Kew Gardens Road 
Suite #300 
Kew Gardens, New York 11415 
Phone: (718) 793-1311 

Hon. Malaika Scott-McLaughlin, J.H.C. 
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A.ltorney for Respondent N. Dharmnath 
Michael Kang, Esq. 
The Legal Aid Society 
Civil Practice 
120 - 46 Queens Boulevard, Floor 3 
Kew Gardens, New York 1141S-1204 
Phone: (718) 286-2374 

Respondent Pro Se 
Kelly Dharmnath 

120-17 101st Avenue 
Apartment #1 F 
Richmond Hill, New York 11418 
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