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SHORT-FORM ORDER 
INDEXNo. 19-5818' 

S.UPREMECOURT - STATEOfN'EWYORK 
-1.A.S. PART )7 - SUFFOLK COQNTY. 

P·RESE.NTt 

Hon. JOSEPH F A@ET[ 
Acting JusJicc o(the-Supremc Court 

In .the Matter of the Arplication of 

SL BABYLON, LLC 

.PJaintiffiPetitioner1 

·• against·-

J.OAN M. 'BA.Lt,. in ·her official 'capac-ity·as. THE 
ASSESSOR OF THE:TOWN OF.BABYLON, 
TI{S BOARD ·.of AsSESSMENT REvmw· OF 
THE-TOWJ',I OF.aA-SYLO~ •. THE .'8GARD OF 
E.PlJ.CATION OF THE WEST BABYLON 
~ION FREE sc~ooc t:>1srrucr. and, THE 

·TOWN OF BABYLON and its taxable distrlcts; 
e<;>UNTY OF SUFP.01.:.~ NEW YO'lu~. . 

l 
I 

I· 
i 

I 
!-
~· 
' i 

I 
l 
I 
' I 
.j. 
i 
i 
I 

Defendants/R.espondents •. l 
. ·I 

fi;ir a_ declaratoryJuclgrnent.and reliefpur-suanHo i 
article 78-ofthe•Civil Practice-Lav;.•and Rules of · l 
New York. · · 'j 

i 

--------·-.. ----~ ~ -- . ----. --- -- -------- X 

MOTION DATE t216il:9'(#oO D 
MOTION DA 1:'E 2/612() (f/002) 
.Arn. DATE 212mo 
Mot, Scq.:#O()l ... 'Mo.tD­
Mot Seq. #()92 r MotD 

EGAN.& GOLDm;J', 'LLP· 
AtiQm~y for Betitionei' 
96.S'out,h Ocean Aveol,le . . 
Patphogut; New Yor.k ,J 1'772 

SCOTT DeSMONE. P.C. 
Attorne)"'for Town of Baby.on Rcspo~deirts. 
im~ ofwunseJ tb S◊ard· of Education·-ofWest 
Babylon Union· Free-$chool Disttict 
4 i.780:'Rput.e 1$ 
P.O: Box 2;$3. 
Peconic; Ne.w York 1195$ 

DENNJS.M. BROWN 
Suffolk·County Attor,ney· 
too Veterans:Me.morlal Highway 
P.o: Nox 61-00 · 
Hauppa\Jge; New York 11788 

Upon the following papers number~· 1 to _J__ ~ad on.i,h\5 .notion·to djsmissi NQtice ofMotion/Otder to Sho-w·Causc 
and supP.or.ting· papers J·-3 · :. Not lee of.Cross Motion .and suppo.rting.-pl!Jlers _; Answ«iring_ Affidavits -~d suppo.tijng· 
pape~ __ ;- Rcpl)'ing A:llidavlts and. suppofting papers ·4.-7 < 0th~ summollS, complaint-& petltjon, dated Noy. L 20] 9, 
and supportjtiil: papers:-petj'tjonet:s mcmonu\dym;c>'tlnw: (_and aftci hcaiii,g wan,cil'i0 ,up,:,oit'aud oyposcd.tc U,e moHoii) it is; 

ORDEREP that the motion by. defendants/respondents J oarr M. Ball, in her official capacity-as 
the Assessor of the·'Fown of Babylo_n; The Board of Ass~smentRev.iew of the Town of B~bylon, The 
s·oard_ofEd~catiqn of.'the W~st aabylon Uni.orr.f'.ree S~hool District, and the Town·ofBabyloh·and its 
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taxing.districts, for an order-dismissing the causes of action· c.ontaihcd in th~· combined comp).air;it•and 
pttitiori·(~) relative to the· plajntiff/petitioner's cJf!imed entitlement te. a partial real ptoperty·tax exemp,tiou 
purs~t to RPT!, 4~.-7. (1i)·relative.to the pl11intlff/petiti.oner's claimed entitl~ment.·.to a f~11 -real propert.)' 
tax exemption.pursuant 't!) RPTJ;; 420-~ and {iii) to:the .~xtent they seek:declaratory relief to challenge the 
denial of-an.exemption pur.suantto RPTL 420-a,_'is"grante<! to the.extel)t.of-dismis~ing.{he first artd fourth 
cau~es•ofaction against them, .and is o.therw.ise:denied. 

(ri tliis hybrid -m:ticle vs, proceeding and action for-t!eclaratoey, and ·injunctive relief(tlereirafter. 
"proceed'ing'),.the pJaintttf/petiti.orier·(hereinaftet, .. petitioner"), w~o owcys a!l~ op~rates a sol_ar 
photo~oltajc enei;gy facility, on a portion ·ofS.t. John'S:C:~m~ter.y·in West.Babylon, New Yor~, challenges 

· fhe.-~rnovar Qfthe RPTL 420,a· religiaus tax exemption ·on:the ·proper.ty.and the imPQsition of reai 
property tax:e:;'on both the,propeey ac11d.-thCfa«i<ility. A~qrding·to:the petitic:mer, ·st. iohn'.s Cemetery is 
~xen,pt from taxation under RPTL 420-a, which provides a man,datory tax, ~x9mptj,;m for,~! property 
owned by a. oorp_oration. or a~sociation org_aµtz~d. er con.ducted ~xc;lusively for religious ( and other · 
de~i,gn~ted) purpose·s. The·petltkmer .also ciaiths tl1at tt:ac:-facility ts a '!liolar: ci;ac;rgy,sy.stem'' within the 
meaning: of..RPTL 437; R.PTL 48:7 (2) provf d.e$-th• any:r~al-p.rop,erty which includes a -solac energy 
system ·"sh'all. be. ex.empt from taxation,-to. the extent of any increascnn the va!u~ tl\ereofby re~on_.of the 
inclusion of [~uch S)'stem] fQ_r a p~t'iod Qffifteen y~~-" 

It aj)J)ears from the conioiri,ed compla~t ip1_d petjJiqo.(h~rein~r, «petition'ltbat the tax pare.el on 
which.t!Je facility isJocated-is owned by-St. John's Cemetery, a special ~ct _corporation wholly. owned.by 
the Roman Cath.olic Church .. On .Decer:nper.29, 2:0.1'4, ~e petitioner entered· into a-gc-ound lease with St. 
JQhQ.'s Cemetecy·tp.develop.a ·solar energy system on·.an urtused 45-a<;tepQrtiof\.of.the pllfCel known~ 
.St. John's Annex. The-J,etitioner·all~g~s th~ the ~ease req1,1ired ·rhe pet-itkmer·to· restore.the pr<jperfy to• its 
Qriginal c.ondltion :at'the--·end of the lease.term to ailo\v the· land to be i;i~d fo.r fµtur~ burials, .an4-o.bligate<j 
the petitioner for ·any increase ·in·taxes incutTecl in t:Qno~(ion with .the facrli~. 

On or-about.June 26, 20J5, the petitiorier, ostensibly o'i, lleha)f ~ftheowner,1nibmitted {in 
applicaUon to the Town fo.r a l.'.>-:ye.!lr .ex.emption from real property truces :relating to d1e·escabli!ihrt1ent of· 
its f11cility~ ef,f~tively .asking the Town to forego any net increase in tax,reven·ue relative to.'the 
construction of its :solar energy system for·15 year-s~ By le.~er d~ted-August :20, '2015, the- Town, without 
specifically add~s~ing t;he -~plic~tion~ indicated its pos'.ition·that.the owner woul~ be required to enter 
into. a.-<.onti1lct for payment iii. I ieu of taxes (PI_LQT). pur_su~t to. ru>T.li 4_87 (9) (a), and. that the·45--acre 
pottion .~fth~ p~perty on·wruch the·facility was tp be-constructed would beco'me taxable·as it would no 
longer .be used in: a manhet consistent with t.he exempt purposes. _set fot:th 'in RPTL 429-,a . . The Town 
contlnued.{o treat iqe property as t~ exempt.for all purpqses for fi1x .years 2016/Fl.and 20-17/18; and the 
facility be.c.ame 0petati0nal on December 4, 20-17 .. 

Por tax year 201871°9. however. the Tciwn'placed the parcel on its tax. rolls a~d assesseq tl}e. owner 
uax, in.elusive ofthe:iaciHty, in the am_ounq?f$942,'54.7.3_0. On or aboµt February·16, 201.81 the 
petitioner subr(l.itted its.second aP,·pJicati0n for a tax exemption relative to its solanriergy sy.stem. By 
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letter date.d Aptil. 24,. 201&, the Town dehied the -application, on ·ttie- gro,u'nd~ (i) pursu.ant to J:PTL 487 (q?; 
that•, the application' hhd not. been submitted· by tl)e .. owner. of the- protieft)', (ii). pursuant ·to RPTL 487'( 4), 
that th~ petitioner had-not--demonstrated that-the system nieets·the guid.elines set bY:the p~~ident of the 
autho.rity,_ and.(iii) pur_suant to R.PTI,,·487 (9)'(a), that de.spite th-e Town-ibavinglawfully advised of its 
iritentign to ~guire .a PILOT agreement;· nei thenhe ·petitioner nor tjle .own¢r. had· en~ered .into any :such 
agreement. The p~titioner pro~~ded ta pctf the amount due, underpr<>test. On or a~ilt. February 28, 
201.9, the petitioner submitted its third· applicatfoi1 for a tax e~emptjon .relative;tQ its ~olar energy system; 
~ To.wn, ijowever, took no -a~i.on ori the- appfication. On Joly ·I, 2C 19, the Town.published the:201-9 
~eJ1.!fie,9·~ rofl, whiC'h retlected··the same. assessed value on the·parcel; inch,isiye oftbe (a~i-Hty; a~·shown 
oh the 2018 ·tax bill. On July: 24. 2019, the pe_titioner commenced a. proceedfog•to. review· the-20 J.9 
a,ssessment under RPTL.,artitlc 7 (Matter <;,/SL Babylon v Board-pf /4rs.essors, Sup Ct,.Suffulk County, 
fnclex Nti .. .19-61"428-7). This ·proeecding follow~. · 

The petit_ioner .:pleads· five ca~es of acti9.n in its pe~ition. Th~· lirsi.-which .is based on the 
~itioner~s claimed enti'tlement:to an exemptien under RPTL487, is to-.direttthe respohQents)o reverse· 
the assessm~nts ori tlie 20·18· and 201.9 ass~sment rolls to reflecta "$0 taxablQ· v.alue o·n-the fac.ility-and the 
p~cel,. and to list the ~ame·exempti~n fr-01~ ·tax,atfon 0n all solisequerttannual,assessrrient rolls throug!1 
203'3. Tfte-seeond is for judgjn~nt declaring that the ToWJ)?_S·dernanci ~at the:•petitioner enter into· a 
PILOT ag_r~ent is unl~wfui bec~us~-it wµ$ untimely tnade-i.mder RPTL 481 (9-J (a). .. The.thjrd is for 
Judginecnt·nullifyiag the -Town"s 2018 ·and 2019 s~iements..of-~es. for·the pare.el on tti~ ground tbanhey· 
were c.ontrary-to law.. irratiqnai. and arbitrary and ca_priciou:s. in that,th~y w.ere.based on ~e-erro.~us 
assertion tfiatthe .petitio.n~r•s s~lar-.energy ~ystem j_s r~I pr9pl;lfy, Th.e fQurth is·for judgment-nullifying 
~e Town's .d~isio1r.to ~move S.t. John;s Cemetery'-s ·mandatory tax exemption i.Jpder-RPTt 420-a as 
.unlawful,. ai'&itrafy a.ncl. c_apricious~ and 11ot suppo_rt~d by-~uffi~ient evici~ce. Th:e· fiftfi is fot injunctive 
.refienased on an alleged violation ofthe _petitioner's rlg~ts to.-equal protection under the !aw.; 

Th~ r<;spo11dents1 np.w.move, pre .. answer, to.-dismiss:the petitio·ner's first-and four.th cause.!(of 
action? As to-the first cause.of·actit>rr, the respondents contend,"·in part. that.a chaJ,lenge to an alleg~db'. 
wro~gfill denial of-a Pai:t.l'al ptoperty·tax exe,nptionca.n only.~made p.ursuani to the articles 5 and 7 of 
the ~l,- not by means of.a CP'LR article 78 proceeding or a declaratory jud~~nt action.,. &fld lhat the. 
petitioner faired fr:> exhaust its ·ad~inist~ti\ie-reme4ies l?Y filing a timely gri.evan~ or co_mplaint' in 

1 As used. prospectively· in t_h!s Order, the- term "respondents" will. refe.r to the narried defendants/ 
respondents excl_usive oflhe -County of Suffolk. Acco~ing to the Coµrt~s-computerrecords, a notice ·of 
appe¥ilnce-.was.filed on .behaffofthe ColJJ)ty of Suffolk. on or aboutNovembe.r:·201 201-9,.-although it is unclear 
wheih~r tl).e ·notice of app·earanci:: ·was .served. or' whether the County of Suffolk has since· answered the petition. 

_ 
2 Although the -respondents' 'notice of motion is phrased in. far broader terms,: it.is difficult, e¥en on 

carefuh-eview ·of the petition and the motion to oismiss, · to ascerlairi w_hicn _caµses of ac;:~ion (or parts of caus~s of 
acti'on)-their·motion is -inteu~~d to, address. Since {be petitioner, in•~ Qpposition, characteriz~ the.motion as ·one 
to· dismiss the first and fourth causes of l\Clion, and·the r~ponderrts. in ·thel·qeply, do:not object to-that 
character.iz.ation, the Court will.treat-the rnotion a,; direeted solely to those .causes·of action. 
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a~o.rdance With-RPTL · 5-24, As to the fourth cause ofaotion, the respop.dents ·contend. in ]~art. that the 
petitioner lacl<s standing·fo see~judicial re.view denying.an e~empdt>n u_nder RPTL 420-a, as it ·is _not the 
owner-of-the property. 

A motion-to dismiSJ!, whether 'in iin action or a ~eeial.proceeding, is a P.roced~ral vehide. to test 
.the sufficiency of a pleadi~g. · 

To dismiss i,\pleading_on -CP.LR 32.i i (a) grounds, it must appear either that the pleading·is 
defective on its face or, .thou~h adequate··on its face; 13.t?ks nier-it or requires ~ismissal on some other b_asis 
(Siegel, NYPrac §'257 [Sth

- ~D- On a motion. pursuant.to CPLR.3.:l i j (a) to-dismiss a complaint for laek 
ofstanding, 'ihc burden-is :on the,mo'v.ing<deftn~~rit to.establillhi.Pfi,na/':Jcie.,.the plaintiff',s lack of 
standi.ng, rath~r- than on the plaintiff to affil'fll~tively establish 'its standing i(I o'rder· for !he motion to :be 
·deni~ (and] tliemotfon-will be-defeated if the plaintitrssubrriissf'Qns:mise:a qUC$tion offact ~ to.i{s 
s.taoding"·(Deutsefte Bank Trusi- Co, A.ms • . v Vftellas, 131 ADJd' $2, 59-6()~ l3 NYS3d I-63, l 70 [201 sj} . 
. Pursuant ·to CPLR 32:J l (t)1 ·the mete rnaking·ofa motion durin-g·the tihie._in which fo respond 
autotnatically extends ·ttie 1·e~poQqing time for I O:days after s~ice of' nqtice· of-entry of the Order 
disposing of the motion1 and a. motion rr1ade .-against.a,\y ·pad of a pleading_ ~tettds·the tim..e to serve a 
~pomive-_pJeadfhg to .;lll .ofit.(John R. Higgttt, Prac~~ Cemm~ntarle_s, :·&foKJnn~yts Cons Laws-of NY; 
.CPLR C32I I :68). 

CPLR 7804-(f) provides that the.·respondcntin an article 78 pr~eedfag maY,·Vlithinthe.time 
allow~d. for-_aoswer, .move to dismfos the· petitjon based;on an "ol;,je~iQn i'n point QfJaw," such ~s· faiJ1Jre. 
to .exhaust adminis.tr.ati've remedies (Alexander;.Pracfice. Commentaries, Mc~n,:iey-s· Cons-Laws of NY,. 
Book 78, OPLR C78()4:7). On a. pre-~nsw~r- motion· io qfsm:jss--an-.at:ticf~ 18 peti~ion, wheth«;r on 
standing grounds-or-,otherwfse, onJy..the. petition is to :be--eonsideted ·and all of its,atlegatiofis are deetrie<;I 
to _QC true .(Ma.tter of !Jqs~ End ']l.'esources v To_wn ofSouihotd.Pla,,ning li_d •• 8·1 AD34 94 7, ·917 NY~2d 
3'1.5-[20 I J.];.Matter of L011g./s. Contractors¥ Assn. v Town of Kiverh'l!ad. 17 AD3d -S9Q. 793 NYS2d 494-
[2o·os]: Matter.ofMas:riello ,, Tow11 iu. of Town"of I.:ake ·George; 257·:AD2d 96i; 684 NY-S2cl 33Q 
[l-999)). ff the mptfon · is denlec;i, '1fle com;t shall permit tlie n;spondenno·answet1!' (CPL.R 7804 [rJ; see 
also Matti!i' of Nassau B0.CES.Ceitt. Collncil o)Teaclt'i!rt v Boar.dofCoop.- Educ. Servs. of Nassau 
Co~11ty, 63 ~2d I()(); 48ffNYS2d .19(). [ l ~84]); . 

' 
The· first cause of-action is :dismi~eq,. The respop~en~ corr.ectly note t~t .the exei:npti9n 

.eontempl~ted l:,y-RPTL.4~_7 is a partia:l exemption; as it·applies onlyto the improvements, not-'the land, 
and only to·.g¢neral ta:ic:cs.,_norto sp~i'al ad vaforem levies-or special asseS:sments ($ee RPTL 102 [l4], 
[ 15),.(20]; 490; see also Maiter of Lut{,.er· f'orest Cbrp._y McG11J11ess, l-64 AD2d 629~ 5.65. NY~2d 57() 
[.J99i]i c/RPTL.420-'a:). Generally. -a·taxpay'er~s exclusive iemedy·to t'edress the wrongful d.enial ofa 
partial exemption is .. to commen~e. a tax cert[orari p.r,oc®ding under RPTL article 7 (/ef qtter ·of UPC 
Loft$ 11 City <Jf Buffalo Dept. of Assessment & Taxation, . t55 A:D3d 1539'; 65 NYS3.d 36·1 [20l7J; 
Matter of Laurel Hill Farms v. Bqard of,A.ssessors -of !V~.wzu·Cowuy, 51 AD3.d 794, ~57 NYS2d .71 l 
[2008]~.Stabile v Half Hollow Hills CenL Sch. Dist. of Ilwrtl11gton .&: Baby/01~, 83 AD2d 945, 442 
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NYS2d 718 f 1981 ]). "It is through ·atticle 7 that taxpayers must assert' instances-.of ille_gali~, 
overvaiµ4tic,>n, or inequ~lity'' (i<f. at 945,442 N:Y.S2d at-78.0; acc,:Jrd-Mq!ter of Board-o/Mgrs. ofGr~l!IIS· 
ofN. Hills Co11doit1i11iuin.·.v.Board of Assessors .ofCou11ty· <if Nassau.; 202AD2d 4'17. 608 NYS2Q· 694, 
iv qer,ried.83 NY2d 757,. .9lS. NY~2d ,8-74-(19-?4]). W.hen \:mly ~ pa,rtiaJ exemptfon is• i::1aimed, the 
assessing officer has jurisdiction of the property in question, and collateral attacJc of' his determination. 
~ll -not be: permitted" (Stah~e. v:Half Hollow lfllis Ce11t • .Scli. Dist. o['Huntlngwn &: Babyion, supra at 
946, 442'NYS2tl at· 780). Al~hough: there.are exception:; (o the.geneni.l r-ule-'\IVhen the,;ta?C,Js d!l.imed.:to 
be unconstitutional, and when .the judsdictio_n or methodofogy of the. taxing authority ts being challenged 
(e:g. 1688 Rojav Realty 11 'Frankel._ 3:Z Misc 3d 1241,-938 _NYS2d 228.[70 l l ]) - ,none ~plies here. 3 

_ . 

While the Co.urt m'ight e>therwise ooov.ert t!t~s. pro.ceedi~g into itl! ·appropriate ·fonn.(see CPLR l03Tc]), 
here·na . .grievance or complaint was fifod.'with respecno the 20.J.8.-assessment4'(see.RPTL 524). -Si.nee the 
~Uoneqeelcsr.elief afforded QY a RPTL article Hax.e~rtiorari proceeding but fuile<! to satisfy a 
c·ondition precedent tci'the ·e(jmtnencement. of such· a ptocee~ing (,ree, RPTL 706 [2]; Matfer of <;ircul'! 
Hous; Devi 11u_nd <;orp ... v Asfey_s.or of City o/'Lo,ng-1'ea{.;/l, N~3-sau .. County,;.NY, 96 AD3.d 1 Q53, 947 
NYS2d.559 (20.12)), .conversl'oi\ is riot available; rather, distnis.s·a1 is_ proper. 

The fourth cause of action is dismissed .as-well. In support'.cittheir clai~ that ~ petitioner'lacks 
stancli'ng to seek judjcial. rev.iew because. it is not. the owner. of the.property~ the resppnpents cite RPTL 
440-a (11), wh·ich provides that when property·is not gt-anted an-exemption under R,..fTL 42g-a, "the 
owner may s,eek judicial ,r~view:pursµ~ntto ~riicfo -sev~n-of t,hi_s.chapter or anicle. sevenfy--e, ght of the 
dvil practice law and rulei; [emphasis added]. Even were·the Coui.t_ to·find that RP'IL 420~il (ll.) does 
not_ limit judicial rev.i:i-;w to ·Qwners,. ~ i~ e.viQe;nt. tllat·j.he p~titioner{s without ·standing to. chall~nge·,the 
assessment.'· Standing to re:view an assessment of real prope~y,whet~~r ip .. the cont!=Xt-.ofRPTL.article 7. 
or CPLR attide 78.,.rests on the peµtio11er1·s. status as.an. ·•~aggrie'(ed,:1 ¢rson (JU>TL 704. ( I J; Vincent. C . 
. Al<:xandQr, Pl'actice Commentaries, Mc.Kinney's Cons Lnws 0fNY,.:GP~R,'C-7802:5; see-Matter df Steef 

1 To.the ex.tent ¢at con:ititution_a;lity may be- an i~sue, 'it is already-a subject-of a.separate· cause·of action 
~1J1q _fi1'll)i JurlS<)lctlon i:s not a issue:-as. the 'i:>roperty remains ':lsubJccr ·10. some·ctetret::onaxation"· '(He111lert-Assoc:. 
11- Cl1J! of New ·Y.ork1 57 NY2d 3.56, 364., 45.6 NYS2'd 704. 707 [ l 982])i and_af!Y objection to-m!,'thoodlogy is 
jnapplicable because the.petitioner ls-chlilforiging·the'.ass~sment·.as to'Q!lJY one p_ropcrzy e~~ Mat1i:,:o/C4y11ga,. 
Gra11dvle11,-BeackCoop. Corp. v To.w11 B_d. ofTown.ofSprlngpori, S1 A_D3d 134~1 85~ ~YSl<U62', (i!de11idd 
11 NYJd 102, 864 NYS2d,389 [2008];: Malter ofGt;nual E/ec. Co .. v·/ltlaclsaac, 29i AQ:zd 689, 739 NYS2d 
168 cwoin. 

• The Court :notes ·again. that at the ·time this proceeding was-1.ommertced, there w'as already an article 7 
proceeding .. pending relativ.e to the 2019 assessment. Whether the petitioner fafleq ~o file a proper grievanc~ or 
complaint.for the 2019/20 tax· year an~ therefore, foiled to satisfy a con~ition precedent fQr the commencement of 
that· proceeding·wil I,_ presumably, be decided in the-_conte.xi of that proceeding. 

'Pursuarit't'o R-PTL ·102 (2), an "assessmenf' is a detennination made by·assessors as to the valuation of 
real property, "including.Jhe v.aluation .of ex.empt real prop,erty," r~gatdless of whether'the. prop·erty "is subject to· 
·1axat.ion." · 
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Los' Ill/Goya F(,)O(# v '/Joard pf Assessors ofCowity of Nassau. I 0. NY3.d 44.5, 859.NYS2d 576' [2008] 
{RPTL article 7]; .Ma.lier- <>f Hu'efson. Pr.up. Ow11ers' Coalition ,v'Slocum,. 92 AD3d l l 98,i939 NY.S2d 
1_77 (20 i 2] (CF.LR article '78]). A person is "aggrieve·d" when ~n assessment'has a ''direct adverse .affect 
on the.chailenger's·pecuniary interests" (Maft~ o/Wa/dbaum, Inc a> Fii,a;,ceAdm'r.ofCity ofN. Y.; 74 
NY2d t.i8, i3i, 544.NYS2d 56:1, _563 [I 989)). The petitipn(ir alleges-thatit.paid the wc~s d.ue for .the 
2QI 8/19'.tax ye~ becaµse it was-req~lired-under the-terms of its lease-to do so. However.s~tfon 13~6 of 
the.lease -a copy,ofwhi.ch -was.submitt~d in ~upport.oftbe petition - ~ts·othorwjs~; 

Landlord.represents. and w.ammt.s that it is a t9,X-exempt organizatiQn ·and· ~t.the Prem~es 
a~e ex~mpt irom real estate taxes. Landlord shall- be responsible. for .. maintaining its tax­
exempt status * * * to ·ibe· extent permitted by Jaw~ anct.shaltbe resp<msible . .for any Taxes 
resulting from the loss·:ofiju·<;h status .. 

Section 13.l. def.in~ "Taxes~· to:include''all re~I property taxes [and] assessments-•• ·* which may now 
m;:hereafter be fevied, imposed .or ass·~ed ·against the Premises. d~e. to t'1Js 4ase/' -~ the parties to·the · 
lease.,spec,ifiil;dly. provided ·Plat legal r~ponsibility for .the-subject lax:.liiil:5ility·was.to· remain with St: 
J~hn's Cernetery,.the 1mpact·of·tlie-:assessment:-CJn the petitioner''S pe(,}uniSfY lh~~ts is insufficient to 
render· i~ "~gri~~,t" 

[O]n1Y-!!-.lessee \Tiho i~ obligatC9 to pay.an asse~sment is sur.e to lose .. something frornhis 
own property ot mea'ris. ~ • *·fW]hi,le p~yi1,1g·taxes .a,Lways h~s. it·direct aqv~cse·~ffe.ct on 
one•~ p~un.i~y int~rest,. th!lt ij)one· ha,s ne~er been .enough. Accordingl;r.~ in the. absence of 
a. dii:ect.contrilctuai: obH'gation, the assessment•~ rerno~e.anq conseq'1e.ntlal iropacron 

· pe.ti~ioner 1~ inadeqijate to ·c0~fer: !Jfl)ndfog .. 

(Mali.er ofl.?,.r~h,~ont.Paµcake.House 11.JJ'oor.d pf Asse$$ors amllorAssessor of:Town'of Ma111ariiireck, 
33 NY3d'228,. 239. I 00 NYS3d ··680 ... '685 [2019] Tintema.1 quotation mar-l<s .and cita~ions omittedl). 

Toi. 1'9.IP.,Ondeni., :,hQll .:.vcy.~ thvir ~mWv( within 1 O d~.:1 ~fl~r .io=i1;~• upQn ,tllem of 11,.copy of this 
Order·with..notice:.ofits entry~ after which time arifpartymay., pursullrit to CPLR. 7,804 (£), re-1,1otic~for 
heann·g any·portions of the.remaini'ng causes ofaction a,s.m.ay tie. for artic(e 78 r:elief. 

Dated:. June 29, 2020 

1cc Supr~e Court 

'FINAL DISPOSITION ___x_.NON~FINAL DISPOSITION 
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