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S.UPREME COPRT OF THE STA TE OF NEW: YORK 
COUNTY OF NASSAU 

PRESENT: HON. VITO M. Dl!::STEFANO 
JUSTICE 

INDEX NO. 600728/2019 

RECEIVED NYSCEF: 08/05/2020 

TRIAL/IAS PART 7 
ERICA SNEIDER, M.D. and 
JENNIFER CASTRO, M.D., 

Plainliff s, iNDEX NO~: 600728/2019 

-against- MOT. SEQ.01 

GREAT SOUTH BAY SURGICAL ASSOCIATES 
AND VASCULAR LAB, LLP., .. 

Defendant. 

The following papers were read on this rhotiort: Documents NUJ:rtbered 

Notice ofMotion, Affirmation, E~hibits Annexed ..... , ................ · ... , l 
Affidavit of John Frartcfort ....................•... , ... ; ....... , . . . . . . . . . . . . . . . 2 
-Affirmation of Ross Kartez·; ..•... , •....... , . . . . . . . . . . ... ... . . . . . . . .. . . . . . . . . . . . . . 3 .. 
Memorandum of Law in Support .... ; .... ,- .........•........ ,, . .-.............. 4 
Affidavit iil Opposition ........... , .... ; ................... : ............... ,.... 5 

Affirmation in Qpposition, .,. , ..•.............. •., ........ _, .· .... ,. ........... ~ ;.,.. 6-
Memorandum of Law in Opposition .... , ............. .-,·, ...... , ............ ·,. 7 
.Reply .. Affidavit .. •.·• .......... ,· .......... , ...... ,·• .............. , ............... _. .. , .. ,...... 8 
Menioi:"an~um in. Reply· ... · .. + •••••..••••• ·• · •••••••••••••.•• · •.•••. ,·• , • • • • • • • • • • •.• • •.• • 9 
Statement ofivlaterial Fad{ ... , ........... ,· .•........ ' .. ·;· .. , ........ ,.···••·• .. · 10 
Respo11se to Statement of Pacts .............•.......... ,.,.;.,;.............. 11 

Defendant.Great SouthBaySurgical Associates and Vascular Lab, LLP ("the :Practice") 

moves for an: order pursuant- to. C:PLR .3·?12 g:rai:iJing it sunnnary judgm.ep.t dismissing the 

complaint and awarding it surpmaryju,dgrnent on itscounterdaini fora declaratory judgment. 

1 
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On April.$, i014, P~aintiff Dt. Erica Sneider and the Practice entered into an employment 

~greement which _.provided .that the.-Practice·. would.pay for Sneidet's--ljabiljty- fusuran~e.~ That 

provision of the Emplorroent Agreement" specificaliy provided as follows: 

Malpractice: An ocqurrence malp.r~ctice poli.cy. will .be· purchased for you ~d this 

policy is transportabie inNewY ork State and can be maintained by you should you 
leaye eljlployment and work elsewhere in the state. However; ·if you leave our 

--employn;ient and. begin work out of state; a· ta,il rider .. policy· will be paid by Great 
.South Bay SurgfoaiAssocia:tes and Vasctilar Labatthe tirrte you leave us. We will 

p~y for .(MLMIC) -a $1.3 million. ·policy 1i111it, If you desire .·an ~dµiinistrative 
agency'defense rider, you may pay for it on your own. 

On June 24, 2014, ·Plaintiff Dr. Jertnifet Castro and the Practice executed an ernployme11t 
agreement which similarly provided that: 

Malpractice.: The malpractice policy will ·continue.to. be paid for you by Great·South 
Bay Surgical AS$Oqiates arid Vascular Lab, LLP [the Practice]. This policy is 

.obtained. through M~MIC. and has:·a 1.1 niillioii policy limit. Itis transportabie in 

New Yotk State and can.be maintained by you shouid ytni leave employment and 

work elsewhere in the state. H owev·er if you ieave our employment and begin work 

outside of the state,.~ tail rider policy will be purchased. by [the.PraGtice;] ff reql.'!,ired. 
If you wish an administrative agency defense rider, yeti lllay pay for it. oi:t your 

own.i 

The· Doctors2 . w~r~, at all relevant-• times, salaried employees: oftbe Pi·a.ctice .. It is 
undispl.ited that while employed, the Pra«;tice paid 100% of th¢ malpractice premiums for 
liability insurance issued by Medical Liability Mutual Insurance Company {11MLMIC;'.) covering 

•medical services .tendered ·by the: Doctors ancl on behalf ofthe Practice. 

The Doctors were the policyholders of their respective MLMICpolicies. The Practice 
was the·policy ad_ministrat_pr oftheir policies. 

·MLMI C is a mutua( insurance cqrilpany, an .insurance· company owned.ientirely by its 

policyholdeI'.S, As such~ any profits earned by it are rebated to the policyholders in the fonn of 

div'id:end di$tribti.tjons· or red~ced future premiums. In this vein, the div:td'ends were, in turn, 

automatically applied to discoimtfuturepremium payments. 

1 Dr; Castro's employment with thePra,;:tice dates back to 2008". 

2 Drs .. Sneider and C~s~ are(;:ollectively refe.rted. to .as "Dm~tors;" 
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O;n July 15, 20 l6, .Mi.MIC: announc·ed its proposal .to seek ~pproval _frpm the, New York 

State Department of Financial Servkies (''DFS") for the conversion, dc~mutualization and 

proposed. sale o{MLMIC, ·ajmutual .insu..-aµce co11;1p.any, tq)fational lridem~Jty Company, a stock 

:insurance company. 

()n May 31., 2018, MLMLC adopted and revised a,Plan of Conversion _providing for its 

·'·'demutu~atipµ0 (the '~P.lah"). The Plan provided forthe.is~uance··of distributions. in thename: 

.of each eljgible policyholder, concurrent with the termination of his or her policy holder 
)nembe~hip. 3 .Spe_cifically,; section. 8.2(ir):· pf the Plan states·. ''each Eligible Policyholder (or its 

Des1gnee) shall receive a cash payment in an amount equal to the applicable Conversion 
Payment'; (the ''cash distribution'} · 

The Pian.was revised on June 15,.2018 and a·public hearing on the Plan was.h~ld on 
August23, 2018. The DFS:.approved the Plan on September 6, 2018 which was follow.edby a 

vcite of the shareholders to._1,iove forward. with the l11an (th_e "DFS Decision'').. The transaction 
:closed on October 1, 201'8. : 

MLMI C there.,tfter adopted ~d implemented procedures to effectuatethe Plan,_ pursuant 

to, which each i:lid,ividual policyhold.er W8$ affotd¢d"the opportunity to confmn his or her consent 

to receipt ofthe cash distnb'ution by the policy admiriistrator identified on his or her MLMI C 
·policy, In this reg_ard~ the Plan did not authorize payment.of any distributions to non­
policyhotd·ers w1thout the-express-.consent from the-policyholder. The DFS-De_cision approving 

the Plan contained.the following relevant provisions; 

Insurance, La,w 73"Q7(e)(3) -defines the policyholders eligil;,le to ·be. paicl their 

proportional shares: of the purchase price, but also recognizes that such 
po_licyholders may have assigned -such legal ri~ht to· other persons. Therefore, _the 

Plan appropriately· iticludes-·ail objection and:escrow procedureforthe resolution of 

disputes for those pyrsons who dispute whether the policyholder is .entitled to the 

payment -in ·a given :case. 

The Objection Proc~dure provides a reasonable framework for the rescilutio.n of 

,q.isputes ·t,etween aertain_ policyholders and entities tha:t claim to· be Policy 
Administrators ..... : 

Nor does the ciefm1iion of Policy Administrator r~present the:: Department's view 

that anyone that falls. within the. d efinitiqn is ( or is not) entitled, under the particular_ 

· facts.or applicable law~ to receipt of the cash consideration. The detennmation of 
who is entitled to the cash consideration depends on the facts and circumstances of 

3 A _policyholder's ownership iri_terest in a-mutual ·insurance. company-is known.as a "meillbership 
inte:rest," and. these interests providepolfoyholders with certain benefits, in eluding the-right to receive a 
distribution.9fprofits earned by tliemutual insurance company in the fortn ofa dividend. 

-3 
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the parties' relationship and applicable law,. to be· decided either by agreement . of 

the parties or by and/ arbitrator or court (Ex. ''B" to Affinnation in Opposition) 

In June 20l8, the Practice received PolicyholderinformationStatements fromMLMIC in 
its capacity c,lS the policy adnnnistrator on the Doctors' poHcies. Toe DQctors a1lege that the 

Practice "withheld the Policyholder Information and the material information contained therein" 

(Affidavit in Opposition ad 9, 23). Accordirtgto the Doctors, ''[n]ot only did it withhold the 

documents; it failed to provide us with arty of the important information that MLMI C intended 

Policyholders to learn from the documents-· including our right to decline to designate[the 

Practice] to receive the Cash Consideration and instead receive the money ourselves'1 (Affidavit 
in Opposition at 19). 

Tue Doctors also. claim that the Practice "withheld another notice that MLMI C sent" to 
. . . . . . . . . . . .. . .. . . . .. 

them as policyhokiers but jn the care of their policy administrators. That June Notice read, in 

relevant part: 

In connection with the Conversion, it has been deteni1in.ed that the current 
policy administratot 1designations Ori file with MLMIC do not extend to the 

distribution of the ca:sh amounts allocated to eligible policyholders. Eligible 

policyholders are owners ofpolicies issued by MLMIC thatwerein effect 

at any time from July 15, 2013 until July 14, 2016 .... 

If there is .a prefer~nce to.have such distributions paid to a policy 
administrator as a matter of convenience or as a result of contractual 
obligations between you and your policy administrator, please execute 
the enclosed ·consentform ... .. (Ex. ''C" to Affidavit in Opposition [emphasis 

in original]). 

In July 2018, the. Doctors executed consent. fonns whereby they authorized the Practice to 
receive the MLMIC cash distribution proceeds. ·Both consent forms containedthefollowing 

. identical language: 

CONSENTFORM 
MEDICAL LIABILI1Y MUTUAL INSURANCE COMPANY 

Two Park Avenue, Room 2500 
New York, New York 10016 

Authorization of Distribution to Policy Administrator in Connection with 

Conversion of Medical Liability Mutual Insurance Company 
From a Mutual to a Stock Cotnpany 

By signing below, . the undersigned hereby . irrevocably supplements the policy 

administrator appointinent previously executed by the undersigned to provide that, 

4 
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in addition to the previously designated responsibilities of the policy administrator, 
the.undersigned he~by ·designates the undersigned's policy administrator as agent 
to receive any distribution that may be allocated to the undersigned upon the 
consummation ofthe announced proposed conversion of Medical Liability Mutual 
Insurance Company from a mutual insurance company to a stock insurance 
company pursuant toN ewYork Insurance Law Section 7307 and the acquisition of 
Medical Liability Mutual Insurance Company byNational Indemnity Company. 
This designation \\{ill expire on December 31, 2018 if the conversion and 
acquisition have not ibeen completed by that date. 

In July 2018, the Practice received the cash distribution proceeds. 
. . 

On January 16, 2019, the Doctors commenced the instant action asserting causes of 
action for conversion; fraudulent misrepresentation, breach of fiduciary duty, constructive fraud, 
negligent misrepresentation,: fraudulent omission and/or concealment, and unjust enrichment; 

According to the con1plaint, the Doctors executed the consent· forms because the Practice: 
(a) withheld material information concerning theMLMIC conversion and their rights with 
respect to the cash distributi'on; (b) falsely claimed that the Practice was being refunded an 
overpayment of insurance premiums, and that the signing of a consent form was a routine; time 
sensitive administrative requireme.nt; and {c) failed to disclose the Practices conflict of interest 
withthe Doctors' rights to receive the cash distribution (Complaint at5). 

The Practice answered the complaint and asserted a counterclaim seeking a declaration 
thanhe Practice is the proper recipient ofthe cash distributionproceeds already paid to it. 
According to the Practice, it: paid the MLMIC policy premiums necessary to secure medical 
malpractice liability insurance covering the Doc.tots·' service as salaried employees working on 
behalf of th.e Practice; w:as exclusively responsible for managing and maintaining the subject 
policies; received aHrelated dividends and return premiuillS fron1 MLMIC; and received signed 
consents from the Doctors instructing MLMIC.that the cash considerations belongto the 
Practice. · 

The Doctors rep lied to the counterclaiin on April 4, 2019. 

The Practice moves for sumni.aryjudgment dismissing the Plaintiffs' claims and on its 
counterclaim for declaratory relief. · 

For the rea,sqns that follow, the motion is- granted .. 

The Court's Detertninatioit 

In ·support. of its motion; the Practice· atgµes that "[r ]ecovery of the· demutualization 
proceeds a,t iss.ue .in thts case by. [ the Practice] - the• sole 1003/c, pay or of all underling premiums - · 

s 
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is- entirely consistentwiththeAppellate Division's binding decision in Schaffer'' and other trial 
court decisions throughout the state; that Schaffer is "dispositive" of the claims in issue; and the 
Doctors did not bargain for:the benefit of receiving demutualizatfon proceeds (Affidavit in 
Support at 5, 6, and 17; Memorandum of Law in Support at pp 8, 12,13). 

Notwithstanding the undisputed fact.that the Doctors are the policyholders on their 
MLMIC policies at issue, the recent.decision in Schaffer, Schonholz & Drossman, LLPv Title 
(171 AD3d 465 {1st Dept2p I 9] [internal citations omitted]) ('.'Schaffer") mandates that the 
Practice is entit1ed to the cash distribution proceeds. 

In Schaffer, the doctor, as the insured, executed a liability insurance. policy with MLMI C 
naming his employer, the plaintiff medical practice, as the policy administrator. The employer 
pc1id in full all ofthe costs and premiums associated \Vith the policy. Four years after the doctor's 
employment terminated, MLMI Cbegan its plan of conversion from a mutual insurance company 
owned by its members to a ~tock. insurance company, Thereafter, a dispute arose as to who was 
entitled to receipt ofthe cash distribution as a result of the demutualization. 

The Appellate Division in Schaffer (supra) held as follows: 

Upon facts submitted to this Court pursuant to CPLR 3222(b )(3), it is declared that 
[employer] is entitled tothe cash proceeds resulting from the demutualization of 
nonparty Medical Liability Mutual Insurance Company (MLMIC) .... 

Although [doctor] was named as the insured on the relevant MLMIC professio•nal 
liability insurance policy, [employer] purchased the policy and paid all the 
premiums onit. [Poctor] does not deny thatshe did not pay any of the annual 
premiums or any ofthe other costs related to the policy. Nor did she bargain for the 
benefit of the demutualization proceeds. Awarding [ doctor] th~ cash proceeds of 
MLMIC'sdemutualization would result in her unjust enrichment 

The doctrine of stare decisis provides that once a court: has resolved a legal issue; it 
should not be re-exaril:m.ed each and every time it is presented. In Schaffer (suprct); the First 
Department follnd as a matter of law that ai1 award of the MLMIC proceeds to the named insured 
doctorwould result in that doctor's unjust enrichment. 

As demonstrated, the significant facts relied upon by the First Department in Schaffer are 
not distinguishable from thesignificant facts in this case and,thus, the court is bound to follow 
the Appellate Division, First Department until such time as the Appellate Division, Se~ond 
Department or the Court ofA.ppeals issues a contrary decision. 

As noted (supra), the employee doctor in Shaeffer obt~ined a liability insun}nce policy 
with MLMI C and was named as the insured oti the· poiicy; Nevertheless, because the employer 
paid in full all of the costs and premiums associated with the po iicy; awarding the doctor the pash 
proceeds. of MLMI C1s dem\l,fu.aljzatjon would result in her urijust. ehrichment. 

6 
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Other courts have ·rejected claims similar to·those raised by the Doctors herein, to wit, 

that as policyholders, they were entitied to the demutualizatkmproce~ds, notwithstanding the· 

fact that. the Practice, paid the in$uranc:e pi'emit1II1$. 

For exampk, in the Supreme Court ofWestcJ:iester County, Maple Medical LLP 

c.omrnericed six .actions agaihst various· employee ·doctors With resp.ect. very similar issues to th~.t 

atbai-. In-the six.action.$:·'M,aple· Jv[edical LLPv Lisa, H Youkcles, ~D., and.MLMIC (lndexNo. 
51109/2019);1Ylaple Medical LLPvJoseph Scott; D.O, and MLMIC (IndexNo. 51103/2019); 

Maple Medical LLP v Diana Goldenberg, MD. an4 MLMIC (Index No. S 1105/2019); Alaplt?· 
Nfedical LLP v Diana Arevalo, MD. and_k/LMIC (Index Np. 51106/2019); Maple Medical LLP v 

Nina Sundaram, MD. andMLMiC (Index No. 51101/2019); and Maple Medical LLPv Mario 

Muti<\ MD. and MLMIC (Iridex N.o .. 51108/2019),: Justice Lawrence. Ecker ruled on the;single. 

issue of'whether-thephysi9ian employee or the employer, a medic,::i3.l partnership, was entitled.-to 

the distribution payment made by MLMi C, ruling in favor of the employer. 

Similariy; the court .held in each orthe following act"ions that. the medical employer, who 

paid the e;mployee physicia~s1 policy premiums, was entitled to the distribution proceeds 
_r¢.sultit)g fromfylLMIC'$ demlitualization (see also Mid-Manhattan· Physidan Services, PCv 
Dworkin; 2019 WL426t348 [Sup.CtNewYorkCounty 2019]; Schoch v Lake Champlain Ob-. 

(;yn, P,C., 64 :Misc.34 1215:CA) [Sup Ct Saratoga County2019]; Advantagecare Physicians; P; C. 
v Botros~ 2020 WL 25465.8 {Sup Ct New York County 2020); Wycko.ffHeighisMedk;al Center v 
Leonora-Monroe- & MLMid Ins. Co., 2020 WL 9.05761 [Sup. Ct New York County 20i0]; Long 

IsiandRadiology Associates, P.C. v Koshy, et al.; Index No. 600195/19 [Sup CtNassaµ County 

.l.019] [Libert, J.]: NR,ADMedic(ll:Associates, P.C, v Kim~ et-al., Ind-ex No. 6i-7351/18._[Sup Ct 

Nassali Coonty20l9] [Drlsccill, J.]; VladimerBenoit, M.D. vJamaica.Anesthesioiogis.t; P,C.~ 
Index No.615476/18 [Sup- Ct Nassau County20J9] [Driscoll,.J.];Jo:hn_T.Mather Memorial 
Hospital of Port Jefferson_ v Fadel, Index N: o. 624734/18 [Sup Ct Suffolk County 20191; Zilkha· 
Radiology, PC v Schulze, Index No. 6225 t?/l 8 [$up Ct SuffoikCounty20J9)) .. 

In consiqeration· of the foteg•oing, the-coiirtconcludes that the .. Practice has est~blished 

·prima facie entitlement to judgment as a matter of law th~t it :.paid to MLMI;C insurance 
preiniuriis on behalf of the Doctor employees and thattopertn.it the Doctors to retain the 

proceeds ofMLMIC's demutualization, an amount Which is calculated onthe·premiums-.paid,_ 
would result in the Doctors~ unjust ·enrichment. 

The Fourth Department's recent decision in Maple-Gate An.esihesiologists, P.C. v Nasri~ 
(182 AD3d 984 [ 4th Dept 2020]) does not warrant a differeritconclusion: 

Tue documenta1y evide.n.ce establishe4 "8$-a ·m~tter of law that plaintiff [ employer] 

had no· legal .or equitable right of ownership to the demutualtzation ·payments. 

Insurartce Law § 7307(e)(3) prcwides that, when a mu(ual insurance company 
converts to a stock ip.sU:rance company, the plan ofconversion: "shall ... provide 

that·each person who had a -policy of insurance in effect. , . sh~ll be entitled to 
receive in exchange for sucll equitable share, without additional payment, 

coli$ideration payable;' iii voting common shares of the -insurer or other 
consideration, or both.'~ [TJhe. MLMIC plan of conversion (plan), ·which, in 

7 
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accordance with that prov1s1on of the Insurance Law, provided that cash 
distributions were required to be made to those policyholders who had coverage 
during the. relevant period prior to demutualization irt exchru:ige for the 
''extinguishment of their Policyholder Membership ·Interests,'; Tue plan stated that 
the cash distributiog would be made to the policyholder unless he or she 
''affirmatively designated a Policy Administrator .. , to receive such amount on [his 
or her] behalf." Additional documentary evidence demonstrated that defendants 
were the policyhold~rn ofthe relevant MLMIC po1icies andthat, .. they had not 
designated plaihtiff to receive demutualization payments. Even assuming; 
arguend 0 1 that plaintiff could be entitlecl to the demutualization payments without 
the express designation contemplated by the plan, we conclude that plaintiff has not 
alleged any facts or ;circumstances from which it could be established that it was 
entitled to any such p'·ayments. The mere·facttha.tplailitiffpaid the ammalprerniums 
on the policies on defendants' behalf does not entitle it to the demutualization 
payments (cf Matter o/Schqffer, Schonholz & Drossman; LLP v Title; 171 AD3d 
465, 465 [1st Dept 2019]}. 

Maple-Gate Anesthesiologists, P. C. v Nasrifi differs from the instant action inasmuch as 
the doctors1 employment agreements atissue therein provided that the employer would pay the 
doctors 1 professional liability insurance premiums as an 11employment benefit forand ort behalf 
of' the doctors (Maple-Gate Anesthesiologists, P; C. v Nasrin, 63 Misc~d 703 [Sup Ct Erie 
County2019]). · In the mstflllt case, however, the Practice's· payment of premiums to MLMIC on 
· behalf of the Doctors was not listed as part of the Doctors; "compensation;; or a "benefit''· in the 
employment agreements. but, rather, was provided for in a separately denominated section of 
both of the employment agreements (section 2) designated "Malpractice" (compare Columbia 
Memorial Hosp. v lfinds,65 Misc3d 1205[A} [Sup CtColumbia County2019] [employee doctor 
was entitled to the cash proceeds upon demutoalization where the doctor "actually paid the 
premiumsf1 because the policy adrninistratordeductedthe amount it paid for malpractice 
insurance from the doctor's incentive compensation; Specifically, the doctor's insurance 
premiums were paid in lieu of compensation]). 

8 
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Inopposition,theDoctots argue thatlnsurance Law7307{e){3)4, the Plan ofConversion5 

and the DFSDecision6· proyide that "as Eligible. Policyholders, Plaintiffs are entitled to receive 
their shares Qf the Cash Consideration" (Memorandum of Law in Opposition at p 3 ). 

To the contrary, th~DFS specificaily stated in its Decision: that: the Plan "includes an 
objection. and escrow procedure for the resolution of disputes for those persons who dispute 

whether the policyholder is1 entitled to the payment in a given c.ase"; the "Objection Procedure 
provides a reasotiable framework for the resolution of disputes between certain policyholders and 
entities that claim to be Policy. Administrators'';. the sole purpose of the Objection Procedure is to 
create a category of disputed claims for which the cash consideration will be releilsed by 
ML MIC if MLMIC either receives 'joint written instructions from the Eligible Policyholder llnd 

the Policy Administrator .. : . as to how the allocation is to be distributedt or an orderofan 
arbitration panel or "Court with proper jurisdiction ordering payment of the allocation to the 

Policy Administrator ... otthe Eligible Policyholder"; "[n]or does the definition of Policy 
Adrniriistrator represent the Department's view that anyone that falls within the definition is (ot 
is not) entitled; under the particular facts or applicable law, to receipt of the cash consideration''; 

and that the "determination, of who is entitled to the cash consideration depends on the facts and 
Circwnstances of the parties' relationship and applicable law, to be decided either by agreement 

ofthe parties or by and arbitrator or c9urt" (E}i:. <'B" to Affirmation in Opposition at pp23.-25).7 

Although the MLMIC conversion documents provjde that only eligible policyholders or 
their desighees will receive: MLMIC conversion payments for the extinguishment of their 
membership interests artd;notwithstanding that the Practice is not the policyholder on either of 

the Doctors' MLMI C policies, the recent decision in Schaffer, Schonholz & Drossrfi an, LLP v 
Title (171 AD3d at 465, supra) coupled with the undisputed fact·that the Practice paid the 

4 Insurance Law§ 7307(eX3) providesthatwhen a mutual insurance company converts to a stock 
insurance company, its plan of conversion shall include: "The manner and basis of exchanging the 
equitable share of each eligible mum.al policyholderfor ... consideration .... The plan shall also provide 
that each person who had a po Hey of insurance in effect at a1iy time during the three year period 
immediately preceding the date of adoption ofthe resolution Io fthe insurer to seek conversion] shall be. 
entitled to rnceive iii exchange fofsuch equitable share, ... consideration payable in voting common 
shares of the insurer or other consideration, or both." 
5 The Plan of Conversionprbvides: ;,EHgiblePolicyholders, ortheirDesignees, wiHreceiveCash 
Consideration in consideration of the extinguishment of their Policyholder Membership Interest!' and that· 
the Cash Consideration shall be paid to eligible policyholders "in respect ofth·e extiiiguishmentofall 
Policyholder Membership Interests. u 

6 According to the DFS' s Septeniber 6, 2018 Decision approving the Plan, a "murual insurance company 
is owned by and operated for the benefit Ofits policyholders.A policyholders ownership.interest in a 
murualinsurance company is known as a 'membership interese" and membership interests ''exist only in 
connection with a policyhplder;s ownership of a policy." 11[I]nstead of receiving stock in the converted 
stock company, MLMIC's Eligible Policyholders will receive cash consideration.,; 
7 Contrary to the Doctors' contention, tbwit, that theDFS rejected then9tionthata policy administrator 
which paid the physicians' MLMIGpremiums is entitled to the cash distribution, the court concludes that 
payment of premiums is, ataniinimum. a factor to he considered as to which party is entitled to receive 
the cash distribution. 
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prerrrlums. mandates that ·the Practice is entitled to receive the cash distribution resu:lting from the 
c:lemutualization. 8 

:Inasmuch-as the.daD,1ages sQught."ih die complampire preqicated upon the Practice's 

alleged wrongful receipt of the ~LMIC cash distribution proceeds, the complaint is dismissed 
given this courCs finding that the· Practic.e js the rightful reciptent entitled t_o. the cash . 
. distribritionsresulting from the d·emutualization of'MLMi.C. 

. . ,. . . 

Conclusion 

Based on the foregoing, .it .i_s hereby-

Ordered tliat: the Defendant's moti011for summary Judgment is granted; the complaint is 

dismis$ed ;md Defendant is :awarded judgment ottthe counterclaim; and it is further 

... . . 

Ordered., Adjudged and Declared that the Defendant is theproperrecipient ofthe 

distribution proceeds with respect..to the conversion .of Plaintiffs' nw<tical malpractice _insurance 
:policies;. 

This con~tit:utes the decisjon a11d order of the cour(:_. 

DATE:_ June23., 2020 

tiwgk-
Hon. Vito M. neStefano·, j,S.C. 

ENTERED 
Aug 07 2020 

NASSAU COUNTY 
COUNTY CLERK'S OFFICE 

8 The courtftirthernotesthatthree years afterthe tenninaHon oftheir.employmentrelationshipwith the 
_Practice, the Doctors exe·cuted co·nsents to ·allow-the. Practke to:receive the'cash. distribution of th~ 

dem u tualization funds·; The consent expressly "designates"· the Practice to receive any,_ distributlon:that 
may be allocated by virtue:ofMLMIC's conversion to a stock insurance company. 
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