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To commence the statutory time for appeals as of right
(CPLR 5513[a]), you are advised to serve a copy
of this order, with notice of entry, upon all parties.

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER

JOHN M LORETI as Admmlstrator of the Estate
of JOHN LORETI,

Petitioner, -
- -against- : Index No.: 53885/2019

LORCRESS ENTERPRISES, INC., SEBASTIAN A. DECISION and ORDER
LORETI a/k/a SAL LORETI, MARIA LORETI, ‘

MARIA LORETI as custodian for SEBASTIAN ' Motion Sequence Nos. 6 & 8
LORETI, MARIA LORETI as custodian for ANDREW : o

LORETI, GINA LORETI FORGIONE,

Respondents.

RUDERMAN, 1.
The following papers were considered on the motion by respondent. Gina Forgione for an
order pursuant to CPLR 3212 granting partial summary jud‘gmeﬁt declaring her percentage of
ownership of the eorpo_rate respondent Loreress Enterprises, Inc. (sequence 6), a,ﬁd petitioner’s
cross-motion for ajud'gment as to petitioner’s pefcentage of ownership of the eorﬁorate
respondent, and for summary judgm\ent dissolvi;ig the cerpkoratio-n, compelling respondent Maria
Loreti to acceiint for unauthorized loans and diétributiohs by the corporation, and holding her
personaliy liable to the corporation and its shareholders for such loans and distribuﬁons,

removing her as a director and an officer, and for related relief (sequence 8):

Papers - Sequence 6 ‘ Numbered
Notice of Motion, Affirmation, Affidavit, EXhlbltS A Q,
" and Memorandum of Law = _ 1
Lorcress Affidavit in Opposition, Exhibits A - G, Memorandum of Law, '
Exhibit A , 2
1
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Maria Loreti Affirmation in Oppositiori, Exhibits A - N - 3
Reply Affirmation, Affidavit, Exhibit A . : S 4!
| - Sequence 8 .
| . Notlce of Cross-Motion, Affirmation, Afﬁdav1t Exhibits 1 - 40
‘ and Memorandum of Law _ 5
Forgione Affirmation in Support of Cross-Motion, EXhlbltS A-B ' 6
Lorcress Affidavit in Opposition, Exhibits A - G, Memorandum of Law, '
Exhibit A ' 7
- Maria Loreti Affirmation in Opposition to Cross-Motion, Exhibits A - J 8
Reply Affidavit, Affirmation, Exhibits 41 - 42, and Memorandum of Law .- 9
I

Summary Judgment Regarding Ownership Percentages

This is orié of three separate but interrelated proceedings, each involving a closely-held,

family-owned corporation, all three of which are being litigated simultaneously by the same

53885/ 2019
08/ 18/ 2020

individuals (see also Loreti v 1466 E. Gun Hill Rd. Corp., Sup Ct, Westchester County Index No. -

3 - 53885/2019 and Loreti v JJL. Realty Corp. of New York, Sup Ct, Westchester County Index No.
56905/2019). Whi—-le the claims are predominantly the same in all three proceedingsb, énd
discovery s:e_ems to be proceeding jointly, théré are some facts and allegations that are unique to
each proééeding,‘.hecessitating separate dec_isions{ Neyertheless, some of the submissions on
these motions carry ali thfee captions, and combine their discussion of the thrée proceedings.

The amended petition in this proceeding seeks a dissolution of the corporate respondent,

! This motion has been decided without consideration of the proposed sur-reply that is
the subject-of a noticed motion returnable on a future date, which respondent Maria Loreti filed
over three weeks after this motion was submitted. This Court determined to. proceed with this
decision on the submitted motions before the return date of the new motion for leave to file a sur-

‘ reply, because.(1) the timing of that application was excessively delayed, (2) the assertions that

| are cited therein as new allegations necessitating a further response are not significantly different
than respondents’ previous factual assertions, and (3) the 19-page proposed sur-reply affidavit
and the eleven supporting exhibits contain substantial factual claims and assertions that go far

| beyond the extent of what is appropriate for a'sur-reply.

2
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Lorcress Enterprises, Inc. (the “Corporation” or “Lorcress”), as well as other declaratory and
equitable relief and morre'y damages. The Corpo_r_ation owns property at 44-50 Fountain Place in
New Rochelle, New York, which a 2019 statemerlt of assets and liabili‘ries valued at
approximately $12,500,000.00. |
The prelsenr motion by respondent Forgione (sequence 6) asserts that the parties’

respective ownership interests in the Corporation can be determined at thié time as a matter of
law.? Respondent Forgione contends that the s}rareholder owners}rip interests in the corporation
ére as follows: John Loreti, 40% (80 shares)‘,.respondent Gina Forgione, 20%- (40
shares), resporrdent Maria Loreti as euStodian for Sebaétran G. Loreti under the New York
Transfers to \Mrnors Act, 20% (40 shares), and Maria Loreti as _custddian for Andrew Loreti
under ttre New York Transfers to Minors Act, 20% (40; shares). She subrrrits docurnentary
evidence dating from February 11, 2002, including a Consent of the Board of Directore, the
Minutes of a Special Meeting of Sharehelders, a Resolution of Shareholders, and stock
certiﬁcates #5,6,7 and‘ 8.

. Forgione aéknowledgeé that on February 9,‘”_2010; a Speciel Meeting of Shareholders of
the Corporatlon was held, and the minutes of that meeting dated February 9, 2010, signed by
Sebastian Loreti as Vice President of the Corporation, reported inter aha that the Corporation

unanimously resolved to “[issue] new share certificates so that the owners'hlp of the corporation

shall be Maria Loreti, 100% (200 shares).” However, Forgione obser\}es, the corresponding

2 It is noted that Forgione previously made such a motion, which was denied by the
previously-assigned judge (Hon. Gerald Loeht, J.)in an on-the-record court appearance on
December 16, 2019; when pressed, the judge granted the movant leave to renew. This Court
considers the present motion to have been brought pursuant to that grant of leave.

3
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Resolution of Shareholders of the Corporétion dated February 9, 2010, which recites that “All
current stockholders unanimously resolve to transfer their full shares to Maria Loreti for no
consideration or mon_etary coriﬂpensatioh,” was 's,ign_ed by _shéreholder Joﬁn Loreti and by Maria
Loreti, but not by Gina Forgioﬁe. ‘Moreover, the t&ée new stock certificates issued to Méria
Loréti — #9 for 40 shares,'#‘ 10 for.4Q éhares,_ ;and # il for 200 shares — nbt only improperly
effectuated a purported transfér Withput Forgio‘ne’s consent, but also issued a number of common
stock shares beybnd the 200 authoriéed. I\?otably, each o‘f those stock certificates recites, “The
Corporation is authorized to issue 200 Com@dn Shares — No Par Value.”

Forgione explains that on February 9, 20»10; Lorcfess was in the process of applying for a
loan with Emigrant Fur;ding Corp., and the loan requiréd personal guarantees from all the
shareholders of Lorcress. Because ét t_he time John Loreti was in financial difficulty, to
circumvent the problem caused by his participation in th‘e loan, a plaﬁ was devised whereby the
sharehol;lers would surrender all_ their shares to Lorg:ress, which would then temporarily reissue
200 shares to Maria Loreti, who would thcn_sefve as the signatory and guarantorvon the 2010
Loan, Following Gina’s hesitation, an agreélrhént.was .reaChed whereby the new certificates

~ intended to repiace the 200 shares tempo‘ra_ifri:ly iésued to Méria would be delivered to an escrow
agent pursuant to a written Esc_row Agrecmént signed_ by John Loreti, Gina Forgione and Maria
Loreti; dated May 17, 2010, in which each of théin acknowledged thét_ Lorcress was only

~ legally authorized to issue 200 shares of no par Value stock. The Escrow Agreement provided
that, upon successful funding of thé 20 1>O .‘Loa_m, the e\scrow agent would deliver the escrowed
stock certiﬁcétes totaling 200 shares to each of the .sﬁareholders in the same percentages and

number of shares as existed prior to the 2010 Loan, consistent with the documented February 11,

[* 4] B stz
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2002 mltral 1ssuance of shares (except that the shares prevrously held by Maria Loreti as

custodian for each of her minor chlldren under the UTMA were to be re 1ssued to Marla Loretl)

Thereafter Forgrone explalns after the loan was funded new stock certlﬁcates #. 12 13-

and 14 dated May 20 2010 were dehvered to Marla Loret1 J ohn Loret1 and Gina Forglone

respectrvely; in 'accordance wrth the«esCrow agreement reﬂectrng the agreed-upon ownershrp

’ percentages The mlnutes ofa specral meetlng of shareholders on May 25 2010, 51gned by

Sebastlan Loret1 as Vrce Presrdent 1nclude the resolutlon that “the Corporatlon shall issue new

share certlﬁcates SO that ownershlp of the corporatron shall be J ohn Loret1 40% (80 shares)[ ]

Maria Loreti, 40% (80, shares) and Glna Forglone 20% (40 shares) ? lee the earher

' certlﬁcates those stock certlﬁcates also recrte “The Corporatron is authorlzed to issue 200

Common Shares - No Par Value ”

{

One aspect of petltloner s cross-motron (sequence 8) S1m11arly seeks a declaratory

judgment as to hrs percentage of- ownershlp 1nterest in Lorcress and supports Forgrone S cla1m

He submlts ‘many of the same docurnents recrted above In addrtron he also submrts a certlﬁed

copy of Lorcress S orlglnal Certlﬁcate of Incorporatlon dated August 31, 1976 and ﬁled

September 15, 1976 statmg, 1nter aha that the corporatron is, authorlzed to 1ssue two hundred

shares of no par stock Also submltted are the Lorcress Annual Shareholder Lists for December

31,2002 through December 31 2009 reﬂectlng ownersh1p as petltroner and Forglone claim —

John Loreti, 40% (80 shares) G1na Forg1one 20% (40 shares) Marla Loret1 as custodran for

Sebastian G. Loret1 20% (40 shares) and Marra Loret1 as custodran for Andrew Loreti, 20% (40

S.hares). ‘

- However, as petitioner acknow_ledges,' the vc’o‘frporation"s'lAnnual Shareholder Lists '

50f 22
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beginning with that dated December 31, 2'010,' including the list from December 31, 2015 which
was filed by petitioner as an exhibit along with Vthé original petition (see NYSCEF Doc. No. 4),
contains different information. They read, '

Owner R Percent Number of Shares

Gina Forgione - : 11.76% 80
Maria Loreti (as custodian for Sebastian G. Loretl) 5.88% 40
Maria Loreti (as custodian for Andrew Loret1) 5.88% ' 40
Maria Loreti : 52.94% 360
John Loreti o : 123.52% .. 160

Those are the ownership percentages Maria Loreti _clairﬁs- in opposi}tion to Forgione’s current
motion and the similar portion of petitioner’s curfe_nt cross-motion. She gives effect not only to
the 200 shares issued on May ZQ, .2010 in certificates # 12, 13 and 14, but also to the stock
certificates issued in February 2010, cértiﬁcates #9 and 10 for 40 shares each to her as the
custodian of Sebastian G. Loreti.an'dAAndre‘w Lorgti, and # 11 for 200 shares to her pérsonally, in

addition to the 80 shares she was issued by certificate #14in May 2010. Maria Loreti also

-submits information printed from the New York Departmerit of State website — not an

amendment to the Certificate of Incorporafio_n - réﬂéc‘;ing tk;at Lorcress is authorized to issue
2,000 shares with no par Value._ﬁAdditionally‘, the éubmissioné inclqée a copy of a Resolution of
Lorcress’s Board of Directors dated D'ecem‘be_r' 9, 2 001-, authqrjzing an increase in the amount of
shares of common stock from 200 to 2,000.

Petitioner’s cross-moving papers assert fhat notwithstanding the December 9, 2001

resolution, the amount of authorized shares was not properly increased at that time, since such a

change must be accomplished by filing with the Secretary of State a Certificate of Amendment to

- the Certificate of Incorporation (see Business Corporation Law § 805 [c]). He challenges the

6 of. 22
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validity of the February 9, 20iO share certificates, which, 4if they were treated as valid, would
constitute an overissue, and ccntends that the o\(erisSue was cured by the new issuance of 100%
of corporate stock in May 2010; he particularly points out that on the back of .share certiﬁcate
#11 is written, | |

“Return to Lorcress Enterprises, Inc. as ,tr_e'a'sury stock.

New Shares Distributed.

5-20-2010.

80 Shares — Maria Loreti

80 Shares — John Loreti

40 Shares — Gina Forgione”

In onpcsition, both Maria Loneti and the C_,orpo.ration rely on the February 9, 2010
issuance of shares, and the ownership percentages as iecited in the corp'cration’s.;&nnual
Shareholder Lists starting with that of Decem‘cer 31,2010, reflecting that the total number of
issued shares is 680, with Maria Loreti personally owning 360 of them, and owning 80 as
custodian, Gina Forgione owning 80, and John Loreti owning 160. Alsc submitted in opposition
is a 16-page document entitled “Consent of the Board of Directors of Lorcress Enterprises, Inc.,”
dated ‘May 5, 2016, signed by Maria Loreti as Dir_ector and Sebastian Loreti as Vice President

_ . ,
and Secreta\ry of Lorcress, reciting the actions of the corporation, including the February 9, 2010
. authorization of the issuance of 280 shares of stoci< ‘to Maria Loreti, and appearing to purportedly
approve all such aciions retroactively. Tney'also rely on a deposition taken of Gina Forgione in a
Surrogate’s Court matter, in which she testified that “io th.e. best of [her] knowledge” the
respective ownership shares recited in the list prcvided by Maria Loreti were correct.

On reply, p'etitio_ner sheds light on the issue of the number of shares the corporation was.

authorized to issue in 2010. He offers a dccument he recently obtained from the Department of

1 7] ' . Tof 22
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State — not from defendants, despite demandsfor same ~ consi_sting of a Certificate of
Amendment of Certiﬁcate of lncorporation dated November '-12 : 20l9 and which was filed
November 13 2019 that is, durlng th1s lrtrgatlon Th1s Cert1ﬁcate of Amendment s1gned by

Maria Loreti, acknowledges that at the t1me the corporatlon was authorlzed to issue 200 shares ,

- and states that aggregate was 1ncreased from 200 to 2000 It also m1srepresents that the

amendment was author1zed ﬁrst by the board and by the holder(s) of all outstandmg shares

entitled to vote thereon. This recently-obtamed document clarifies how the printout from the

\

Department of State website, on which respondents_‘r_el’ied in op'pos;iti’on here, recited that

Lorcress is authorized to issue 2000‘ shares

53885/ 2019

08/.18/ 2020

In F orglone s reply, she dlscusses the c1rcumstances of her deposrt10n in the Surrogate S

Court matter in wh1ch she was not represented by counsel and d1d not understand the 1mport of

oA

her answers or how they mlght be used She explalns that Marla Loretl had attacked her verbally,
belittled her and attempted to pres'sur_e _her, and- had m1srepresented the s1tuat1on to her.’
Discussion . | o - * |

To prevail on a mot1on for summary Judgment under CPLR 3212 the movmg party must

show ‘sufficient evidence to demonstrate the absence of any materral 1ssues of fact” (Alvarez v

Prospect Hosp 68 NY2d 320 324 [1986]) such that summary ]udgment is approprlate ‘as a

* This mot1on has been demded W1thout consrderanon of the proposed sur-reply that is the
subJect of a noticed motion, returnable ona future date, which respondent Maria Loreti filed over
three weeks after this motion was submitted. This Court determine to proceed with this decision

on the submitted motions before the return date of the new motion for leave to file a sur-reply, -
because (1) the timing-of that apphcatlon was excesswely delayed, (2) the assertions that are
cited therein as new allegatlons necessitating a further response are- not significantly different

than respondents’ prev1ous factual assertions, and (3) the 19-page ‘proposed sur-reply affidavit .
and the eleven supporting exhibits contain substantial factual claims’ and assert1ons that go far
beyond the extent of what is appropnate for a'sur- reply

g

-8 of 22 .
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matter of law” (Zuckerman y C;f[).;‘.‘o‘fNew_'Y‘ork, 49 NY2d 55"7, 562 :[1_9515'0]); “Once this showing
has been made, the burden shifts to the party opposin‘gthei rnotion for summary judgment

to prodnce_evidentiary proof 1n admissib'leform‘;suf‘:_firci’uent to establish_the existence of material
issues of fact which require a trial of th_e‘action” (Al‘_v:cz;reé. v ‘P_rospecero_sp;, 68 NY2d at 324).

: The eVidence snbmitted by petrtloner and For_g.ione establrshes that the shares and
p_erCentages of ovs;nershi_p.of Lorcress .as.;c.la»,imed by .Maria Lor_eti’ and th_e corporate respondent is ‘
incorrect, The Febrnary..9,_ 2_()1'0‘p.nrpo:rte.‘d i;s"suance of '280 shares of stock tzva_s improper for
seyeral reasons, and ‘mus_t be‘-treated' as; .a‘ null'ity_.. . There‘soldtion.dated February 9, 2010, reciting
that 4‘;[‘5]11 current ‘stockhol_d_ers unanimonsly-reSOIVe'to tran'sfer”their full shares to M_aria Loreti
for no consideration or r_nonetar'y cofmpén'sation,” is not suppor_ted'by any document showing that
Forgione consente_d. - | - | , o

. L

Moreover, the total of 280 Ssha’res"purportedly issued at that time totaled more than the

© 200 shares the corporation.was authorized to issue at that time. The 2001 resolution to increase

the number of shares of corporate stock was insufficient to effectuate an amendment to the -

Certificate of Incorporation since -,suc’h a change may 'o'n'ly be acc.ornpli'shed by ﬁling a Certificate -

‘ of Amendment to the Certlﬁcate of Incorporatlon (see Busmess Corporatlon Law § 805 [c]). The

amendment ﬁled n November 2019 cannot be relied on to retroactlvely increase the authorlzed
number of shares inf20-10 Wh‘e’n a cOrporation iSsues shares of stock beyond the maximum

authorlzed by its certrﬁcate of 1ncorporat1on that actlon is Vo1d (see Maz‘ter of Marino v Island

Express Adv., 172 AD2d 525 [2d Dept 1991])

L

In addltlon the notatron on the back of stock certlﬁcate # 1 1 specrﬁcally recites that those

200 shares as purportedly. r'epresented ,by that c'ert,lﬁcate were "‘[r]eturn[ed] to Lorcress

9 of 22
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" minutes of the May 25, 2010 shareholder meeting, comprised of the 80 shares issued to John

Enterprises, Inc. as tfeasury stock” and that new shares were distributed on May 20, 2010,

Furthermore, the share certificates themselves recite that the corporation is authorized to issue

200'no par shares.

As a matter of law, the peréentages of ownership of Lorcress stock are those recited in the

Loreti in certificate # 13 representing a 40% interest in the corporation, the 40 shares issued to

Gina Forgione in certificate # 14 representing a 20% interest, and the 80 shares issued to Maria

| Loreti in certificate # 12 representing a 40% interest, which totals the authorized maximum of |

200 shares.. There is no evidence that since that time, outstanding shares have been transferred or
new shares have been issued. Nor have respondents established any valid corporate action since
that time that would have properly altered those ownership shares and percentages in any

manner.
n

4
Summary-judgment on this point is not rendered premature by the incomplete discovery

process. “A party who contends that a summary judgment motion is premature is required to
demonstrate that discovery might lead to relevant evidence” (Cortes v Whelan, 83 AD3d 763,
764 [2d Dept 2011] [citation omitted]). “The mere hope or speculation that evidence sufficient
to defeat_ a motion for summary judgment may be uncovered duriﬁg the discovery process is
insufficient to deny the motion” (zd) It is Maria Loreti and the corporate respondent who
possess the relevant information fegarding shar¢ ownership, and they offer no basis to claim that
either petitioner or Forgione is in sole poséession of documentation or informatién that they lack

with regard to the relevant facts. The Court rej ects their suggestion that they are entitled to

“inquire of Forgione with regard to what she knew, believed, or consented to, before summary

10
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' Judgment issues; Forglone S behefs or understandmg regardmg ownershrp of the shares in |
Lorcress cannot in any event change the facts that are supported by documentatror:
~Nor have respondents pr_esented' any _evrdentrary _materrals; creatm_g.an issue of faCt as to

any'-pleade.d afﬁrm_ative' defens_e that' would pr'echl_de_ summary ' _] udgment 'o.n the issue of |
ownership percentages; To the extent respondents contend that' the 80 shares' issued to John'
Loreti were 1ssued “SUb_] ectto.a power of appomtment or,.in the alternatrve -as “nominee for
,Marra Loreti,” they have not offered proof creatmg an issue of fact as to that cla1m

Powers of appomtment must be created or reserved by wr1tten rnstrument executed by the
donor (see EPTL § 10 4 1 [a] [2]) In support of the defense that J ohn Loretr took his shares
subJ ectto a power of appomtment a document was turned over to’ petrtloner whrch document is
either part of the W111 that Sebastran A. Loretr srgned on July 6, 2019 ~ i.e., during this htlgatlon
—oran accompanymg document It 1s a notarlzed srngle -page document ent1tled “Power of
Appointment,” and in it, Sebastian “A,‘Lor_etl. hste_d_a number o_f 1tems, _mcludmg ‘all 1ssued
shares in the name of Grna Forgrone and J ohn \Loretror under the Estate of John Loret1 and
stated that he was exercrsmg hlS power of appomtment over those shares by apporntrng his wife,
Maria Loreti, as owners of thoSe shares.‘?i' | |

However; thf_s document does ,n!ot‘._serve to create a power of. appointme‘nt‘..- It merely
purports to ercercise an existing, previously-.created powerof ;{ppoimﬁiéhg by Sebastian A. Loreti.
Ho*Wever, respondents have not provided any writings,' 'either in ‘d‘iscov‘ery or in opposition to this
motion, that validly created s_uch‘apowerof appoi_ntment». B -

Importantly, nothing in the. shares themselves. or 1n the corporate documents ‘that

provrded for i 1ssuance of the shares to J ohn Loret1 and to Gina Forgrone makes their issuance

11

l![* 11] a . _ 7 T .11 of. 2'2';'».




ETLED. VESTCHESTER COUNTY CLERK 08/ 1972020 09:02 AV | NDEXNO

NYSCEF DOC. NO 440 RECEI VED NYSCEF

[* 12]

subject to any power of appointment, or indicates that the named oizvner would‘be a mere
nominee. In contrast, when _the corporation intended to transfer shares to Maria Loreti in the
capacity of custodian under the Uniﬁed 'fransfers to Minors Act in 2002, it _so specified on the
share certificates, and, additionally, the annual list of shareholders thereafter stated that Maria
Loreti held title to those shares as trustee under the UTMA. Notably, ] ohn Loreti and Gina
Forgione were listed on every annual list of shareholders of the Corporation without any asterisk,
notation, footnote, or qualiﬁcation.

Respondents also raise the affirmative defense of standing on the theory that John Loreti
failed to pay consideration for the shares of stock over which peti_tiOner claims ownership.

However, petitioner has establish_e_d the invalidity of this defense, and respondents have not

-offered any evidentiary materials in opposition to the motion that would establish the existence

of an issue of fact precluding sdmrnary judgment on this defense. The status of petitioner’s
father as a shareholder was repeatedly confirmed after the last issdance of shares to him in May
201 0, most recently in connection with the corporation’s annual_meeting in.November 2017.
Notably, the resolutio.n 1n the minutes of the May 2010 shareholder meeting specifically recited
that the shares would be transferred to John Loreti and Gina Forgi_one’f‘for no consideration or
monetary compensation.” It is also noted that monetary considerati,o__n is-only required for shares
that have par value (see..B.usin'ess Corporation Law § 504 [c]). ‘W‘h'il_e a corporation may issue no
par value shares “for such c‘onsideration as is.'ﬁxed from time to time by the board” (see Business
Corporation.Law § 504 [d)), her:e..the shares were issued in Masf 20*10_Without fixing such

consideration, and the signing of the share certificates constitutes approval by the board of their

issuance.

12

12 of 22

53885/ 2019
08/ 18/.2020




- FETLED. VWESTCHESTER COJNTY CLERK 08/19/2020 09: 02 AM I NDEX NO. 53885/ 2019

NYSCEF DOC. NO. 440 ‘ - : RECEI VED NYSCEF: 08/ 18/ 2020

Since respondents have not'demonstrated' the existence -of fact either as to petitioner’s and :

Forgione’s ownershlp interest, or the correct percentage of the1r ownershlp interest, summary
Judgment is granted on pet1t1oner s ﬁrst cause of actlon and Forg1one 'S ﬁrst cross-claim.
IL.

Summa y Jud ment on Pet1t1oner s Second Through. Seventh
Nmth and Tenth Causes of Actron '

Second Cause of Action .

Petitioner’_s second cause:o‘f faction seeks disso“lutlon ‘of»'th‘e cor_'po'ratlon pursuant to‘
Business Corporation Law-§§ 1 104_;a(a)(1), (a)(2), and the common law. Business Corporation
Law §1 104-a provides :that' an ‘owner of at least 20 perc‘en’t_ of the yoting shares Ii'n a co‘rporation‘
may file a‘petition for its dis-sQlution__ on .ground:s that_}“th'e direétor's 'of_ _those in"control' have
L ~ engaged in.“-illegal fraudulent. or .oppressive 'a"ctionsr-,toward the,"c’omplaining 'shareholde’rs” (&

1104-a [a] [1]) or that the “property or assets of the corporat1on are belng looted wasted, or
} ' d1verted for non-corporate purposes by 1ts drrectors ofﬁcers or those in control of the |
corporat1on” (§ 1104-a. [a] [2]) At the time this act1on was commenced pet1tloner owned a
' sufﬁcrent number of shares of the corporatlon to seek drssolutlon under thls statute |
Pet1t1oner claims on th1s motion that undrsputed docume‘nts. and facts’ ‘sat1sfy the grounds : : |
prov1ded by Busmess Corporat1ons Law § 1104 -a (a) (l) and (a) (2) for d1ssolut1on namely, that .’ : | |
those in control of the corporatron have been. gu1lty of "1llegal fraudulent or oppresswe actlons f l
toward the »-'c‘omplam‘r'r_lg sha_rehol_ders. o

" Specifically, he ar‘gues _that Maria Loreti made material fal’se statements on a loan -
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application submitted to CMS Bankb to secure a $2,’OQ0,000.00 mortgage loan to the Corporation
in April 2014, by certifying that she wes the 100% owner of the Corporation, while the
Corporation’s tax return for 2014 identiﬁea Sebastiéﬁ Loreti. as the IQO% shareholder of the
Corporation. These falsehoods, petitioner éfgﬁes:,r exﬁesed the Corporation to possible
acceleration of the debt and other penalties.

He also cléims that Maria Loreti coremitted oppressive conduct by issuing share
certiﬁcetes # 9 and 10 in her name witho‘utv-shareho'lder approval, and by falsely claiming title to
shares that had been surrendered to the Corperation, in an effort. to dilute the economic and
voting ihterests of John Loreti and Gina FOrgiqfle; ‘by misrepresenting the extent of petitioner’s
and respondent Forgione’s respective ownership interests and on one eccasion, denying
petitioner’s shareholder interest in fhe Corporation; and by denying‘petitioner access to the books
and records and financial statements, tax., or financial inferrpafion, and refusing to hold annual
meeﬁngs to elect directors. Petit.ionerv also eo-mpleins.~th‘gt Maria Loreti caused the Corporation to
hire her property mahagement\compahy, Cos‘t‘a Realtyy LLC, without eorporate approval, to strip
the profits of the Corporation. | |

- He esserts that Maria e.r_ld Se’basﬁan Loreti “looted” the Cemoration and committed
“waste” by using the Corporation to pay the.iy persor_ial expenses, characterizing these payments
as “loaﬁs” on the Corporation’s financial recerds. |

- Petitioner also cites condue_t by Sebasti_ah Loreti, who is deceased and no longer a party to
this proceeding, in particular his non-cooperation at an April 2018 deposition in the Surrogate’s
Court matter involving the estate of petitioner’s father.

Petitioner relies on case law that in a close corporation, a minority shareholder's
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“reasonable expeétations” may be used to measure and identify oppressive conduct (Matter of
Kemp & Beatley [t Gardstein], 64 NY2d 63, 73 [1984]). He argues that according to this
“reasonable e\xpectations'” test, “[o]ppressive conduct is generally found when a fninority

shareholder has been excluded from participation in corporate affairs or management for no

legitimate business reason or [based on] personal animus” (Mdtter' of Maybaum, 6 Misc 3d

1019(A) [Sup Ct, Nassau County 2005]; see Matter of Wiedy’s Furniture Clearance Ctr. Co.,

e

Inc., 108 AD2d 81, 84 [3d Dept 1985] [conduct “freezing out” ot “squeezing out” the petitioner
due to family animosity, constituted opf)ressivc; conduct warranting application of Business
Corporation Law § 1104-a (a) (1)]).

Third Cause of Action

Petitioner’s third cause of action seeks judicial dissolution of the Corporation on grounds
specified in Business Corporation Law § 1104, because (i) the directors have failed to hold an
annual meeting for at least two annual meeting dates, and therefore failed to elect directors as

called for in the bylaws'( § 1104 [c]); (ii) the shareholders a;e so divided that thé votes required

for the election of directors cannot be obtained (BCL § 1104(a)(2)); and (iii) there is internal

dissension among two factions of shareholders who are so divided that dissolution would be
beneficial to the shareholders (BCL § 1104(a)(3)). He relies on the asserﬁon that the V '
Corporation has not held an election of directors for more than thirty (30) months, despite
Petitioner’s demand to the Corporation in June 2019 to hold a special meeting for that
purpose. Thg Tést annual meeting of the Corporation was heid in NovemBer 2017.

Respondents observe that subdivision (a) of section 1104 only applies to “the holders of

shares representing one-half of the votes of all outstanding shares of a corporation entitled to vote

15
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in an election of directors.” In contrast,-howeve_r';.sub'division (c) of section 1104 is not limited to
a holder of at least half fhe shares; it authorizes “any holder of shares entitled to vote at an

election of directors of a corporation, may present a petition fo‘rv its dissolution on the ground that
the shareholders are so divided that fhey have faileci, for a period which includes at least two
con_secuti_ve_ annﬁal meveting dates, to élect sﬁccessors to directors whose terms have expired or
would have expired upon the election and;ualiﬁcation of their successors.”

Petitioner suggests that there is no genuine dispute as to the existence of deadlock and

dissension.

Fourth Cgﬁse of Action

Petiﬁéner’s’ ,fdurth cause of action is a derivative claim against Maria Loreti for violation
of Business Corporation Law § 719 (a)4), bas‘ed on purported loans made to her and for her
personal ben;éﬁt by the Corporation while she Was its s;)le director, in the afnouﬁt of
$1,423,549.00. H’e asserts that there is no corporate record that these “loans” were approved by
the shareholders as required by Business Corporation Law § 714. He adds that the Corporation’s
2017 federal tax r:éturn shbWs $1,423,549ﬂ.00’ asa ‘_‘ldan )to shareholders” assét of the Corporatio_’n,
yet this “loan” was not disclosed'dn the 2019. Stafements of Assets and Liabilities Maria Loreti
prepared for the Court in this proceeding: |

Fifth Cause of Action

Petitioner’s fifth cause of action is a derivative claim agéinst Maria Loreti for violation of
Business Corporation Law § 719 (a) (1), based on improper distributions. Section 719 (a) (1)

provides that directors who vote for or concur in the declaration of any dividend or other .

‘ distribution contrary to the provisions of Business Corporation Law § 510 (a) or (b) shall be

16
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- liable to the corporation for the benefit of its creditors or shareholders to the extent of any injury
suffered by such persons as a result of such distributions. He argues that /t_he amounts received by
Maria Loreti and her husband, that were called “loans,” were actually corporate distributions.
Petitioner‘citjés. corporate records indicating ihat whilelhe received less thaﬁ $‘10,000 in
distribution.s, and Forgione approximately. $400,000 in distributions, Marié Lorefi and/or her

husband received over $1,000,000.00.

Sixth Cause of Action .

Petitioner’s sixth cause of action, brought pﬁ_réuant to Business Corporation Law § 713,
seeks to set aéide the July 2, 2018 property management agreement the COfpofafion entered into
with Costa Realty’LLC, of which Méfia Loreti; 1s the owner. Petitioner és'serts vtihat the agreement
was not validity approved By the shareholders, and that by its terms, is not fair and reasonable to
the Corporation, in view of its ten year term ‘and»its maﬁagement fee of 8% of the gross income
of the Corporaﬁoln, which petitioner states is far in excess of the market rate for property
management Services.

Seventh Cause of Action

Petitioner’s seventh cause of action is a derivative claim against Maria Lbréﬁ for breach
of fiduciary duty. The claim is based on hlS showing that Mafia Loreti has acted contrary to the
best ﬁinterest of all shareholders by: threatening to dissi>pate and conceal the assets of tﬁe
Corporation; causing the Corporation to .is.sue sharés in her name in order to dilute the economic
and voting interests of John Loreti and Gina Forgione, the rninority. shareholders_; denying
petitidner’s interest as a shz;reholder of the Corporatibn and misrepresentiné lilis'and Forgione’s

respective ownership interests; and denying him access to the books and records of the
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Corporation despite proper demand under BCL § 624.

Ninth Cause of A(_:ti'onT

Plaintiff’s ninth cause of action seeks the removal of Maria Loreti as a director for cause
pursuant to Busines“s‘Corporation Law § 706(d), based on his-claims that she eﬁgaged in illegal,
oppressive, and abusive conduct 'and flagrant self-dealing. The statute allows the holders of ten

percent of the o_utstanding shares of a corporation to bring such a petition.

Tenth Cause of Action
Petitioner’s tenth cause of action seeks the removal of Maria _Loreti as an officer for cause

pursuant to Business Corporation Law § 716(o).

Discussion
Initially, the bare assertion that discovery is not complete does not justify a denial of a

summary judgment motion as premature, where the party relying' on the claim is unable to

establish the nature of the information to be obtained through discovery that is needed to oppose

- the motion. The corporate respondent and Maria Loreti are the parties in possession and control

of virtually all relevant information. Nothing submitted in Maria Loreti’s opposition to this
motion establishes what information is anticipated that is not preseotly 1n her possession or
control. |
However, while-petitioner creates a strong impression that Maﬁa Loreti may have
engaged in misconduct, some of which was directed at him personally as the administrator of his
;o

father’s estate or that corporate funds were used for non- corporate purposes by its directors,

officers or those in control of the corporation, there are a number of reasons why this Court is
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)
unable to determine as a matter of law what relief, if any, petitioner is entitled to in this
proceeding.

Petitibher relies on case law that»in aclose g:orpo;ation, a minority éhareholder’s
“reasonable exﬁcctations” may be used to ._méasufe .and identify. oppressiVe_condﬁct (Matter of
Kemp & Beatley [Gardstein], 64 NY2d 63, 73 [1984]). He argues that accordihg to this
“reasonable expectations” test, “[o]ppressiv‘e conduct is genérally found when é minority
shareholder has been excluded from participation in corporate affairs or maﬁagement for no
legitimate business reason or [baéed on] persoﬁal animus” (Matter of Maybaum, 6 Misc 3d

1019(A) [Sup Ct, Nassau County 2005]; see Matter of Wiedy’s Furniture Clearance Ctr. Co.,

‘Inc., 108 AD2d 81, 84 [3d Dept 1985] [conduét “freezing out” or “squeezing dutf’ the petitioner

due to family animosity, constituted oppressive conduct warranting application of Business

Corporation Law § 1104-a (a) (1)]).
However, "[t]he appropriateness of an order of dissolution pursuant to Business

Corporation Law § 1104-a ‘is in every case vested in the sound discretion of the court

considering the application,”" (Matter of Fancy Windows & Doors Mfg. Corp., 244 AD2d 484

[2d Dept 1997}, quoting Matter of Kemp & Beaﬂe‘y,’ Inc., 64 NY2d at‘73). The qhestion of
reasonable expectations is by its nature one of .fact; Petitioner'cites Matterbof Neville v. Martin
(29 AD3d 444; 445 [1st Dept 2006]) and Matter of Goodman v Lovett (200 AD2d 670, 671 [2d
Dept 1994]) for the :pfopositién that judgmenf should be awarded in a coirpora‘te dissolution
matter without a hearing where the reéo%d demonstrates sufficient dissénsion and animoéity
between the shareholders to prevent the continued _e-fﬁcien.t opération of .th_e corporation, and

there is no contested issue determinative of the application. However, there are underlying facts
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and circumstances here that must be clarified before final detérmination of this'petition.

N'otably, Some of the factual claims underlying the causes of action for corporate
dissolution occurred before petitioné_r’s decedent passed aWay, such és the 2014 loan application,
and this gourt is unable to detcfxﬁirfe_ whéther and to what extent petitioner’s decedgnt knew of
and coﬁsented to the complained-of conduct. Indeed, if the- shareholders accepted, from the
outset, the' use of the Corpora‘t_ion'to pay Maria and Sebastian Loreti’s personal expenses, and the
characterization of such paym_entsj_ias loans on the Corporation’s financial records, that historical
approval is a relevant consid,e‘.rgti‘;(‘)pv.invthe determiné.tiqn of pétitioner’s complaints that
respondents continued to do so, v&;thout his appro-_vaL aftef his décedent passed away. | Although
oppressive conduct is not excuéed by its; longstanding natu'r"e, the history of the practice may be

\ ) _
relevant to a determingtion of the appropriate form and»maﬁnef of relief to be awarded in a
proceeding sﬁch as th;is.

The derivative claim‘s‘agair.lst‘ Maria Loret.i, and the élaimé seeking her removal, also
require this Court to make _fact-ﬁndi_n_gs when her c.onductbis cgnsidéred at a hearing against the
backdrop _of t_hc history of the Corporation’s shareholder-approved actions.

As to petitioner's claim regdrdirig the prope,rfy rhanaggrnent agreement, his submissions
fail to establish as a matter of law his claim that its t_errris ére not fair and reasonable té the
Corporation or that its management feé is far in excéss of standard market rates for such services.

Even those factual assertions that appear to be undisputed, such as petitioner’s claim that
the Corporation has not held an e‘léction of directors for more than thirty months, despite

demand, and that the last annual (r}eeting of the Corporation was held in November 2017, db not

clearly establish the appropriate form or manner of relief.
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Without further addressing each indi_'vidual cause of action, this Court concludes that it
will be necessary to hold a hearing following the completion of discovery, for the Court to render

its finding of facts in order to fully address and determine petitioner’s claims against respondents.

\ Conclusion'
Accordingly? it is hereby |
ORDERED that the motion by respondent'Gina Forgione for order pursuant to CPLR
3212 granting partial summary judgment declarmg her percentage of ownershlp of the corporate
respondent Lorcress Enterprises; Inc. (sequence 6) is granted and it is determined and declared
that Forgione’_s percentage of ownership of 'Lorcres’s stock is that recited in the minutes of the
May 25, 2010 shareholder rneeting, cOmprised of the 40 shares issued to her in certificate # 14
representing a 26% interest in the corporation; and it i§, further

ORDERED that the portron of petitioner’s cross- motlon fora declaratlon as to his
percentage of ownership of the corporate respondent Lorcress Enterprrses Inc. (sequence 8), is
granted, and it is determmed and declared that the percentage of ouvnershlp of Lorcress stock

- belongmg to petitioner as admmlstrator of the estate /of John Loreti is that recited in the minutes

of the May 25, 2010 shareholder r_neeting, comprised of 80 shares pursuant to certificate #13,
representing a 40% interest in the corporation, and it is further
ORDERED that the branch of ;petitioner’s cross;motionvseeking sumrnary judgment on
his second through seventh, ninth and"t‘enth causes of action is denied, and‘ it is further
ORDERED that the parties are shall appear in the Conlpliance Conference Part of the _
21
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Westchester County Courthouse located at 111 Dr. Martin Luther King Jr. Boulevard, White
~ Plains, New York 10601, on a date and in a manner directed by that Part:
ThlS constltutes the de01510n and order of the Court

Dated: White Plains, New York &\ﬁﬁ/ M@M’L—/

August |8, 2020 JANE RUDERMAN, J.S.C.
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