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To commence the statutory time for appeals as of right

(CPLR 5513[a]), you are advised to serve a copy
of this order, with notice of entry, upon all parties,

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER »

J OHN M LORETI as Admlmstrator of the Estate :
of JOHN LORETI,

Petitioner,

-against-

JJL REALTY CORP. OF NEW YORK, SEBASTIAN A.

LORETI a/k/a SAL LORETI, MARIA LORETI,
MARIA LORETI as custodian for SEBASTIAN
LORETI, MARIA LORETI as custodian for ANDREW
LORETI, GINA LORETI FORGIONE, o

.Respondents.

RUDERMAN, J.

RECEI VED NYSCEF: 08/18/2020

Index No.: 56905/2019
DECISION and ORDER

Motion Sequence Nos. 6 &8 -

The following papers were considered on the motion by respondent Gina Forgione for an

order pursuant to CPLR 3212 granting partial _summary judgment declarmg her percentage of

ownershlp 1nterest in corporate respondent JIL Realty Corp of New York (sequence 6), and

petltloner s cross-motion for a Judgment as to petitioner’s percentage of ownership in the

corporate respondent, and for summary judgment dissolving the corporation, compelling

respondent Maria Loreti to account for unauthorized loans and distributions by the corporation,

. and holding her personally liable to the corporation and its shareholders for such loans and

distributions, re’moving’her as a director and an officer, and for related relief (sequence 8):

‘Papers - Sequence 6 -

Notrce of Motion, Affirmation, Afﬁdav1t EXhlbltS A - K

and Memorandum of Law

Numbered

1

Corporation’s Affidavit'in Opposition, EXhlbltS A - G, Memorandum of Law

Exhibit A

Maria Loreti Affirmation in Opposition, Exhibits A - N
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Reply Affirmation, Affidavit, Exhibit A™ . 4'
- Sequence 8
Notice of Cross-Motion, Affirmation, Affidavit, Exhibits 1 - 38.
and Memorandum of Law = ‘ 5
Forgione Affirmation in Support of Cross-Motion, Exhibits A - B 6
Maria Loreti Affirmation in Opposition Exhibits A - J ' . 7
Corporation’s Affidavit in Opposition, Exhibits A - G, Memorandum of Law,
: Exhibit A o ‘ : 8
Reply Affidavit, Affirmation, Exhibits.39 - 40, and Memorandum-of Law 9
. I.

[ 2]

Summary Judgment Regarding Ownership Percentages

This is one of three separate but interrelated proceedings, each involving a closely-held,
family-ov&-lned i_:drporation, all three of whiph'ére being litigated gimultancously by the same
individuals (see also Loreti v 1466 E. Gun Hi’ll Rd..Corp., Sup Ct, Westchester County Index No.
56906/2019 and Loreti v Lorcress Enterprisés, Inc., Sup Ct, Westchester County Index No.
53885/2019). While the claims are predominantfy the .same in all three proceedings, and
discovéry seems to be proceeding joinﬂy, thefe are some facts and allegations thét are unique to
each proceeding, .necess‘itating separate depis_iQns. Neverthéless, some of the submissions on
these motions carry all three capfions, and combin¢ their di-scussion Qf the thfee pfocee,ciings.

The amended petition in this proceeding seeks a dissolution of corporate respondent, JJL

{

\

! This motion has been decided without consideration of the proposed sur-reply that is the
subject of a noticed motion returnable on a future date, which respondent Maria Loreti filed over
three weeks after this motion was submitted. This Court determined to proceed with this
decision on the submitted motions before the return date of the new motion for leave to file a sur-
reply, because (1) the timing of that application was excessively delayed, (2) the assertions that -
are cited therein as new allegations necessitating a further response are not significantly different
than respondents’ previous factual assertions, and (3) the 19-page proposed sur-reply affidavit
and the eleven supporting exhibits contain substantial factual claims and assertions that go far
beyond the extent of what is appropriate for a sur-reply.

2
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Rea}ty Corp. of New-_Y_ork ‘(‘th.e “Corporation”), as well as other »decla_ratory and equitable relief
and .money.dam,ages,‘ The Corporation-.oanS property at .277‘6' J erome Avenue in Bronx, New
York, with _an-.estirnated‘ r,n‘arket vvale of $12.5 mrlhon N

The present motion byresponden’t ‘FOrgione (secfuence 6.‘) asserts that the.vparties’.
respective ownership i_nte'rests 1nthe Corporati_on .can'be /determjned :a.t this’ tirne as a matter of
llaw.zb »Speciﬁcaliy,‘ she explains that the corporation’_s Certiﬁcate"of I’ncorporation,'ﬁled'

September 25, 1995 authorlzes the corporatron to issue 200 shares of no par stock and that on

~ February 11, 2002, 25% of the shares in the Corporatlon were 1ssued to each of Sebastran

Loreti’s four chlldren J ohn Loret1 Grna Forg1one and Sebastran s mlnor chrldren Sebastran

Loreti and Andrew Loreti,'wh_ose shares were is’sue‘dito fthem.under the U_nlform Trans'fers to

Minors Act naming their' mother, Maria Loreti, as their custodian. Each 25% sharcholder

" ownership interest was documented by a stock certificate repres'enting 50 shares: stock certificate

#1 Wa's.issuedto John Loreti, certiﬁcate# 2to Gina_ Forgione; #3 and # 4 to 'Maria Loreti as
custodia_n for her.'two sons. - | |

One aspect of petitioner’s»:cross-moti'on (sequence 78) sirnilarly seeI{S' a declaratory |
judgment as to hrs percentage of ownersh1p interest in the Corporatlon and supports Forglone s

clarm He adds to the mformatron supphed by Forglone that all 200 shares of the Corporation’s

| NDEX NO. -56905/ 2019

08/ 18/ 2020

common stock ‘were orlglnally 1ssued to petltroner S decedent/father J ohn Loret1 as reﬂected in ¢

the Corporatlon S shareholder hsts from 1995 through 2001 - untll he surrendered hrs shares to

2Ttis. noted that Forgrone prevrously made such a motion, whrch was denled by the
then- assrgned judge (Hon Gerald Loehr, J.) in an on-the-record court appearance on December .
16, 2019; when pressed, the Judge granted the movant leave to renew.. This Court considers the-
.present motion to have been brought pursuant to that grant of leave

% -

L
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the Corporation’s treasury in February 2002, and the Corporatioﬁ issued 200 common stock
.shares including 50 shares (25%) to John Loreti, »représente_d By certificate # 1. This was
recorded in the Corporation’s original stock transfer ledger, recoénized b'y' a unanimous
resolution of the sharehold_er.s éf the Corporation, and in Shareholder Meeting Minutes dated
February 11,2002. Petitioner asserts that certificate # 1 has not been éurrendered, cénceled, or
assigned of record. Pétitioner submiits, iﬁ addition to the stock ce‘rtiﬁ}cates, the Resolution of
Shareholders dated February 11,_‘2002 and the minutes of the special meeting of shareholders on

that date, both establishing that the Corporation issued new-share certificates in the amounts and

. percentages reflected in Forgione’s submissions.

'

Both For_gione and petitioner ackndwledgé th,ét on February 9, ZQIO, Maria Loreti, acting
as the Corporation’s sole director, a_ttémpte‘d to havel00 additio.nal shares issued to herself, by
stock certificates # 5 and # 6, each representing 50 shares of stock in JJL Realty Corp. of New
York, issued in the name of Ma;ia Lovretii However, 'Forgione and petitioner contend, this |
purported issuance of stock is a nullity, because it constitutes an ,_irnpennissible overissuance, in
view of the Certificate of Incorporation authorizing issuance of only 200 .sharés. (The Séptember
22, 2016 replacemen’t of stock certificates # 3 and # 4, which had been issued in the name of
Maria Loreti as custodian, with stock certificates # 7-and # 8, changing the ¢ntity acting as |
custodian _ffom Maria Loreti to MSA-Reaity Group LLC, has no imi)act on the issues addressed
.here.) | |

In opposition, ‘th'e‘ Corporate resp(;ndent and Maria*Lorefi chalrlenge the assertion that it

was improper to issue more than 200 shares; they rely on a printout from the website of the New

York Department of State, indicating that JJL Realty Corp. of New York is authorized to issue

s

4 ;
’ 4
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2000 shares of no par stock. o
Respondent Marra Loret1 also submlts in opposrtron a 10 page document dated May 5,

2016, entltled “Consent of the Board of D1rectors of JJL Realty Corp of New York,” signed by

Maria Loret1 as Drrector and Sebastran A Loret1 as Vrce Pre51dent and Secretary, contarnmg a

long list of resolutlons whrch appear to be an attempt to ratlfy actlons taken by the Corporatlon
and its Board of Drrectors smce 1ts 1ncorporat10n 1nc1ud1ng, inter aha the followmg

. “FURTHER RESOLVED on February 2 2002 the Company s Board of Directors
‘authorized an increase in the amount of shares to Two Thousand (2,000) shares of
common stock as provrded in Exhrbrt Q :

and another provrdmg that

“FURTHER RESOLVED that at the February 9, 2010 specral meetrng of the

- shareholders, the Company 1ssued Maria Loreti One Hundred (100) new shares of
~ common stock. which amounts to Thirty-Three and One-Thrrd (33. 33%) of all the
common stock as provrded in Exh1b1t AY.” ' .

Maria Loreti also r_ehes ona July 201_8 deposition taken of Gma Forgione in the

Surrogate’s Court matter involving the estate of petitioner’s father, in which she testified that “to

the best of [her] knovy:le'dge”‘ the respective ownership shares recited in the list provided by Maria
Eoretr Were correCt - ’. | | | B |

On reply, petltroner sheds hght on the issue of the number of shares the corporatlon was
authorlzed to issue 1n 2010 He offers a- document he recently obtamed from the Department of
State — not from defendants desplte demands forsame consrstrng of a Certlﬁcate of
Amendment of Certlﬁcate of Incorporatron dated November 12 2019 and ﬁled November 13
2019 —that is, du_r_mé_thrs 'htl_ga-uon'j authorrzlng-- the corporatron s 1ssu_ance_of 2000 shares of no

A
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par stock. > Notably, that document, which was signed by Maria Loreti on November 12; 2019,

“acknowledges that “The Corporation is currently authorized to issue 200 common voting shares

at no par value ef Wthh all 200 are isSged.” It also recites»that‘ the increase wes approved by a
majority of the shareholders, whicﬁ assertion is disputed b}:{‘j‘)etitioner and“forgione. This |
recently-obtained document clarifies how the printout from the Depanmem of State website, on
which respondents relied in opposition here, recited that the certificates #5 and #6 were proper
beeause the Corporation is adthorized,_t'o issue 2000 shares. |

In Forgione’s reply,' she discusses the circumstances of her deposition in the Sul:rogate’s
Court matter, in whieh she was not represented by counsel,r' and did not understand the import of
the questions being asked of her end her answers, or.hdw they might be used. She explains that
Maria Loreti had attacked her Verbélly, ‘belittled her and a£tempted to pressure her, and had
misrepresented the situation to her. E |
Discussion

To prevail on a motion for summary judgment under CPLR 321.2, the moving part'y must
show “sufficient evidence to-demonstrate the absenee of any material. issues of fact” (dlvarez v
Prospect Hosp., 68 NY2d 320, 324 [1986]), such that summary judgment is appropriate as a
matter of law (see Zuckerman v Cily of New York, 49 NY2d 557, 562 [19801). “Once this
showing has been made, the burden shifts to the party opposing the motion for summary

judgment to produce evidentiary proof in admissible form sufficient to establish the existence of

material issues of faet which require a trial of the action” (Alvarez v ProSpéct Hosp., 68 NY2d at -

3 Although Maria Loreti’s affidavit dated December 11, 2019 stated that “[all]
resolutions of the Corporations have been produced ” this filed amendment to the Certificate of
Amendment was not provided in d1scovery ' -

‘ : 6 of 17
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324).

The evidence submitted by petitioner énd Forgione estéblishes that the shares and
percentages of ownership of the Corporation as claimed by Maria Loreti and the 9orporaté
respondent is iqconéct. The p_urp-orted issﬁaﬁce of 100 additional ‘s.hare’s to Maria Loreti on
February 9, 2010, was improper, and must be treated as a nullity;'

On February 9, 2010, the.corporation was authorized to igsue- only 200 shares, and that
total number of shares had alréady been issued.' The iOO additiohal shares purpoﬁedly issued of;
February 9, 2010 constituted an impermissible dvgrissuance. When a corporatioﬁ issues shares
of stock beyond the maximum authorized by ifs certiﬁéatexof _incorporétion, that action is void
(see Matter\of Marino v Island Expres& Adv., 172 AD2d 525 [_2d‘ Dept 1991]). Réspondents
have not alleg’éd or established that"the "'C(')n,sent of tile Board oft.:Directors” dated May 5, 2016, -
or the amendment filed in Novémber 2019 - even aSsurhing théf fflose documents were valid and
that the latter V\./as in compliance With Business Corporation Law.§ :803 (é) — may be relied on to
retroactively authorize an increase of shares iﬁ 2010.

Pe.t.itione'pand Forgione havé established as a matter of law‘ that their percentages of
ownership of the Corporation’s'stock are 25% éach, based on stock certificates # 1 and # 2.

Summary judgment on this point is not réndered premafure by the incomplete discovery
process. “A.pail‘rty who conte’ndé that a summary judgmént motion is premature is required‘ to
demonstrate Fhat discovery m1ght lead to relcVént evidence” (Co"rtes v Whelan, 83 AD3d 763, ’
764 [2d Dept 2011] [citation o@itted]). “The ’me_:re_._hope or spec‘ulat'ion that evidence sufficient.
to defeat a mbtion for sﬁmrriary_ jﬁdgmeﬁt may be uncovered during the discovery process is

insufficient to deny the motion” (id.). . It is Maria Loreti and the corporate respondent who

[* 7] ‘ ’ : .7 of 17
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possess and have access to the relevant information ~regarding share ownership, and they offer no
basis to claim that either petitioner or'Forgione is in sole possession of documentation or
information that they lack with regard to the relevant facts. The Court rejects their suggestion

that summary jl\ldgment must be delayed until Maria Loreti and the Corporation inquire of

Forgione with regard to what she knew, believed, or consented to, before summéry judgment

issues; Forgione’s beliefs or understanding regarding ownership of the shares in the Corporation

- cannot in any event change the established facts that are supported by the corporate records and

valid stock certificates.

Nor have respondents i)reécnted any evidentiary materials creating én issue of fact as to
any pleaded affirmative defense that would preclude summary judgment on the issue of
ownership percentages. Maria Loréti’s first afﬁfrﬁaﬁve defeﬁse asserts that pétitioner lacks
standing, contending alternatively, that John Loreti’s shares ( 1) were issued s.ubject to a power of
appointmént held by SeBastian Loréti; ‘aﬁd/or (2) were issued as nominee for Maria Loreti; and/or
(3) were issued without consideration.

To the extent Maria'Loreti cbntends thé’t the shares issued toJ ohn Loreti were issued
“subject to a power of appointment” or, in the al;ernative, as “nomipec for Maria Loreti,” she has
not offered proof creating an issue ‘of fact as to that claim. Ngfhing in the shares themselves, or
in the corporate documents that provided for issuance of the shares to John Loreti or to Gina
Forgione, makes their i_ssuance' subject to any power of appointment, or indicates that the named
owner would be a mere‘nominee.. As to the claimed failure to pay consideration for the shares of

stock, petitioner has established the invalidity of this defense based on their status as “no par”

shares, for which no consideration was required, and respondents have not offered any

8 of 17
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evidentiary materials in opposﬁio’n’fo the motion that would establish the existeoce of an issue of
fact precluding summary judgment on this defense.

Since respondents ha;/e not successfully demonstrated the existence of fact either as to
petitioner’s and ‘Forgione’s owhership intefest, summary jodgment is granted on petitioner’s ﬁrsf
cause of action and Forgione’s first cross-claim.

. : .

Summary Judgment on Petitioner’s Second Through Seventh,
Ninth, and Tenth Causes of Action

Second Cause of Action

Petitionef’s,second cause ot: action seeks‘dissolution of the corporation pufsuant to
Business Corporation Law §§ 1104-a (a) (15, (a) (2), and the conimon law. ‘Busiﬁess Corporation
Law § 1104-a provides that an owfner of at least 20 percent of the voting shares in a corporation’
may file a petition for its disso‘lution on grounds that “the dirootors or those in control have
engaged in “illegol; fraudulent or oppressi\'/e actions toward the complaining shareholders” (§
1104-a [a] [1])~or that the “pfoperty or assets of the corporation are being looted, wésted, or
diverted for non-corporate purposes by its diroofors, officers or those in control of the
corporation” § ‘l 104-a [a] [2]). Atthe ﬁme this action was commenced, petitioner owned a
‘sufﬁcient oumber of shares of the corpora.tion. to seek dissolution under this statute.

. Petitioner claims on this motion that undisputed documents and facts satisfy the grofmds
provided by Businoss Corporations Law § 1104-a (a) (1) and (a) (2) for dissolution, namely, that
those in control of'the corporatioo have been guilty of "illegal, fraudulent, or oppressive actions

toward the complaining shareholders,” and that corporate property or assets are being “looted,

9 of 17
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wasted or diverted for non-corporate purposes by its direciors, officers, or those in control of the
corporation.” Petitioner aI;o asserts that the evidence estgblishes oppressive conduct on the part
of Maria Loreti based on (1) her email to petitioner dated Se,ptember 14, 2016, appearing to deny .
that his father’s estate had any ownership interest in the Corporaﬁoh, 2) her’purported issuance

of 100 shares in the Cérpo-rati_bn to hefself in February 2010, withq‘ut shareholder approval or
proper authorization, in order to dilute the economic and voting interests of petitioner’s father

and Forgione, (3) her denial'r(.)f petitioner’s demands for ac_céss to the Corporation’s books and
records, (4) her ref'u‘sal‘of petiﬁoner’s demand to hold én' annual meeting‘to elect directors, and
failure tQ I)lold such ;1 meeting since November 2017, (5). c_ausing'thé Corporation to hire h;r
property m‘ahagement company, Costa Realty LLC .under terms that allow it to collect“exces_si\./e

amounts in fees and payments.

Third Cause of Action

Petitioner’s third causé of action seeks judicial dissolutiop of the Corporation on grounds
specified in Business Corporatibn Law§ 1104, Because} (1) the directors have"'failed to hold an
annual meeting for at least two annual ineeting' dates, and‘-therefor_e failed to elect directors as
called for-iﬁ the bylaws (§ 1104 [c]); (2) the shareholders are~ so divided that the votes required
for the election of directors cannot be .ob‘tained (§ 1104 [é] [é]); and (3) there is internal ‘}
dissension among two factions of shareholders who are so divided that dissolution would be |
beneﬁcial‘ to the shareholders (§ 1104 [a] [3]). He asse\rts that th;a Corporation has not held an
election of directo.rsfor more than thi.rty‘ months, despit; Petitioner’s demand to the Corporation
in June 2019 to hold a special meéting for that purposé, and that the last anf)ual meeting of the

Corporation was held in November 2017.

10
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Fourth Cause of Action

Petitioner’s fourth cause of action is a dgri?ativeclaim against Maria Loreti for violation
of Business Corporation Law § 719 (a) (4), which applies_ to the making Qf lbaﬁs. contrary to |
sectionl 714 (loans to direct.ors‘)." This-causé'of action *feci‘tes that loans were made in the total |
amount of $1,580,961.00 for the beneﬁt of Maria Loreti, which amount is reflected as a “loan to
shareholders’.’ on the Corporati‘on’“s 2017 federal tax return, althoggh it was not disclosed on t}_le

Statement of Assets and Liabilities filed with this Court. Petitioner further alleges that there is

56905/ 2019
08/ 18/ 2020

no corporate record that these “loans” were approved by the shareholders as required by Business

Corporation Law § 714. Petitioner alleges that these purported léans were not bona fide or
authorized by thé shareholders, léut were an impfopér dive.r,s‘ion of corporate funds for the
perSonal bgneﬁt of Sebastian and Maria Loreti, Wthh were improperly classified as loans to
avoid income tax obligations,‘for which Maria Loreti shouid be liable to the Corporation and its>
shareholders. | oL | ' .

. Fifth Cause of Action

Petitioner’s fifth cause of action isa derivative clairﬁ against Ma_ria Loreti for violation of
Bgsiness Corporation Law §I 719 (a) (1), Based on i_mpropéf distributiohs. §ection 719 (a) (1)
provides that directors who Vot_e‘for or concur in the declaration of any dividend or other
distribution contrary to-the provisioris .of Business Corporation Law § 510 (a) or (b) |
shall be liable to the corporation for the benefit of its creditors or shareholders, to the extent of
any injury suffered by such pé_rséns as a result of such distributidns. He argues that the amounts

received by Maria Loreti and her husband that were called “loans,” were actually corporate

distributions, since where a shareholder refuses to repay a “loan,” the “loan” may be treated as a

I
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constructive dividend or distfibutién (citing Nazarov v Abramovich, 85 AD3d 883, 885. [2d Dept
2011]).

Sixth Cause of Action -

Petitioner’s sixth cause of action, brought puféuant to Businés’s Corporation Law § 713,
. : A -

seeks to set aside the July 2, 2018 property managemént agreemeht the Corporation entered into
with Costa Realty LLC, of which Maria Loreti is the pfiriéipal'. Petitidner;asserts that the |
agreement was not validly disclosed to or apprbved by the shafeholders, and that by its terms, it
is not fair and reasonable to the Corporation, in vie§v of its ten year term ahd its management fee
of 8% of the gross income of the Co‘rporation,' which peti’tionéf state_s. is faf in excess of the -
mgrket rate for property mahagement services. He conte_hds tbat‘bec_ause_ _Maria was interested in
this transaction due to her economic interest in Cdsta Reélty LLC a£ the time of the agreement,
the agreement with Cqsta Re_;alty must be approved in accordaﬁce with Business Corpbratio'n
Law § 713, which provides that -interesteq-dir‘ector tfansactions must be approize'd by either (i)
disclosure to and approval by a majority. of disintérésted directors of (ii) by disclosure to and
épproval by a vote of the shareholders.

Seventh Cause of Action

Petitioner’s seventh cause of action is a derivati_\}c claim against Maria Loreti .for breach
of ﬁduci@ dut}./_. The cléim is Bas_ed on his showing that Maﬁia Loreti has acted éontrary to the
.\best_interest of all shareholders by: threatening to dissipgte and cénceal the assets of the |
Corporation; céusing the Co_rpor__ation to issﬁe shares in her name in.order to dilute the economic
and ‘voting_ interests of John Loreti and Giné Forgione; denying peti_ﬁoner’s inferest asa

shareholder of the Corporation and misrepresenting his and Forgione’s respective ownership

12
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interests; denying him access to the books and records of the Corporation despite proper demand
pursuant to Business Corporation Law § 624; and other alleged misconduct as director, set forth
more fully in the context of other causes of actidn.

Ninth Cause' of Action

Plaintiff’s ninth cause of action sgeks thé removal of Maria Loreti as direé_tor for cause
pursuant to, Business Corporation Law § 706(d), based on his claims that she éngaged in illegal, »'
oppressive, and abusiv¢ éonduct.'and flagrant self-dealing. The statute allows the holders of ten
percent of the Qut,staﬂding shares of a corporation to bring such a petition.

Tenth Cause of Action

Petitioner’s tenth cause of action seeks fhe remo_vallfor cause of Maria Loreti as an officer -

of the Corporation, pursuant to Business C'Srporéfion'Law‘§ 716(c).
' Discuési_ory

Initially, the bafe assertion that discovery is incomplete does not jﬁstify a denial of a
summary jﬁdgment motion as pre@ature, where the parfy relying‘z'on thé claim i;s unable to
establish the nature of the inforrﬁaticjn to be o)btained'through discbvery that is needed to oppose |
the motion. The corporate requﬁdent and Maria Loreti ére the parties in pdssession and control
of virtually all relevant informatiéﬁ. Nothing submitted ‘in opp(;s'iti_oﬁ to‘»‘this motion establishes
what infofmatioh is anticipated that is not presently in the p.osse'ssio‘n or control of those seeking
to oppose it.

However, while petitioner creates a strong impression tha_;t Maria Loreti engaged in
misconduct of various types, some o‘f which was directed at’him':pe.rsonglly a_é thé adminis’trétor

of his father’s estate, the submitted evidence and assertions do not convince this Court that the

13
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claims brought in thrs proceeding can be appropriately resolved as a matter of law. |

Petitioner relies on case lavs./‘ that in a close corporation, a minority shareholder's
“reasonable expectations” may be_used to measure and idenrify oplzl)res.sive conduct (Matterv of
Kemp & Beatley [Gardstein], 64 NY2d 63, 73 [1984]). He bar.gues that according to this
“reasonable expectations” test, “[o]ppressive conduct is generally found when a minority
shareholder has been excluded from participation in corr)orate affairs or management for no
legitimate business reason or-[based on} personal animus” (Matter of Maybaum, 6 Misc 3d
1019(A) [Sup Ct, Nassau Cc_)rinty 2005]); see Matter of Wz‘edy 's Furniture Clearance Ctr. Co.,
Inc., 108 AD2d 81, 84 [3d Dept 1985} [conduct “freezing out” or “squeezing out” the petitioner
due to family animosity, constituted oppressive conduct warranting application of Business
Corporation Law § 1104-a () (1)]). |

However, "[t]he appropriateness of an order of dissonlut'ibon pursuant to Business
Corporation Law § 1 104-a ‘iS ‘in every case r/ested in t_hé sourrd discretion of the court
considering the application,” (Matter'bf Fancy Windows & Doors‘ Mfg. Corp., 244 AD2d 484
[2d Dept 19971, quoting Matter of Kemp & Beatley, Ihc:, 64 NY2d at 73).. The question of
reasonabi'e expgctatio.ns is by its nature one of fact. Pétit_'roner_ ci‘tes Matter of Neville v. Martin
(29 AD3d 444, 445 [1st Dept 2006]) and Matter of Goodman v Lovejt (200 AD2d 670, 671 [2d
Dept 1994]) for the proposition that judgment should be awarded in.;t corporate dissolution
matter without a hicarirrg/_ where the -'record demonstrates sufﬁcient.dissension and animosity
between t}re shareholders to prevent the r‘;ontinuéd efficient c;peration of the corporation, and
there is no c'onrested i‘ssue determinative of the applicarion._ However, there are uhderlyirig facts
and circumstances here that must be clarified before final dctermin%it.ion of this petition.
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Notably, some; of the fact'lllall. claims underlying the causes of action for.corporate
dissolution occurred before petitioner’s decedent passed away, and this Court is unable to
determine whether and to what extent petitioner’s decedent kn_eV\‘/ of and consented to the
complained-of conduct, such as the use of tﬁé 2011 morfgage lbé‘n.‘ Indeed, if the shareholders
accepted, from the outset, the use of the Corporation to pay Méria and Sebastian Loreti’s
personal expenses, and the characterization of such payments as 1oans on the Corpora}ion’s

. financial records? that historiéal approval is a rel‘evént consideration in ;he determination of
pe_titioner’s complaints that ;espongients continued to do so, wifhbut his approval, after his
decedent passed away. Although ;ppressive condu_ét is not excused by its longstanding nature;
vth'e history of the practice may be- relevant to a determiﬁation of the appropriate form and manner _
of relief to be aWarded ina pr‘dceeding such as this,

The der_i_Vative claims against Maria Loreti, and the claims seeking her ‘removlal, also
require this Court to make fact-ﬁndings when her conduct is .conside'réd ata heaﬁng against the '-
backdrop of the his?ory of the Corporation’s sharehold_er-approvgd acti.ons-. |

As to petitioner's claim fégarding the property management agréerﬁent, his submissions
fail to establish as a matter of law his claim that its terms are not fair and reasonable to the
Corporation or that its management fee is far in excess of standard ‘\market.rates for such sewices.

Even those factual ass;ftions that appear to be u.ndispu."ced_,‘ suéh as petitioner’s claim that

- thé Corporation has not held an election of directors for more than thirty months, despite
demand, and that the last anﬁual _r‘neeting of the Corporation was held in November 2017, do not ’
clearly establish the appropriate form or mann_c:f_ of relief. |

Without further addressing each individual cause of action, this Court concludes that it
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will be necessary to hold a hearing folldwiﬁg the completion of discovéry, for the Court to render
its finding of facts in order to fully address .and determine petitioner’s claims agaﬁnst respondents.
; C‘vor_l_clusi"on :

Accordingly, it is hereby \

ORDERED that the motibh. By réspéndént Gina Fdréione for order pursuant to CPLR
3212 granting partiél summary judgmeh_t declaring her percentage of ownership of the corporate
respondent JJL i{ealty Corp. of New Ygrk (séqueric_e 6‘)','is éranted, and it is determined and
declaréd that Gina Forgi.one owns 50 shares in the-Corporation, baéed on stock certificate # 2
issued in her name, representing a 25% interest in the Corporatién; and it'is further

ORDERED‘ that the portion (;'f petitioner’s cross-motion for a declaration as to
petitioner’s percentage of ownership of the corporate reépondcnt (sequence 8) is granted, and it is |
determined and declared that the petitioner John M. 'Loreti as administrator of the eétate of John
Loreti is the owner of 50 shares of JJL Reélty Corp. of NeW York stock, as reflected in certiﬁcate‘
#1, rebresenting a 25% interest in the corpo'ra'tiog; and.it is_ﬁjrther |

ORDERED that the portion of p‘eﬁti_oner_’S-cross}motion seeking an award of summary -
judgment on his second th,rdugh se’_\/:enth,. mnth and tenth causes of action; is denied, and it is
further | |

ORDERED -that the parties are shall appear in the Compliance Conference Part of the

Westchester County Courthouse.located at'111 Dr. Martih Luther King Jr. Boulevard, White
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Plains, New York, 10601, on a date and in a manner directed by that Part.

This constitutes the decision and order of the Court.

Dated: White Plains, New York o W

August /Z~, 2020 " HON. @XJ_ANE RUDERMAN, J.S.C.
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