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.J OHN M. LORETI, as Admlmstrator of the Estate

RUDERMAN J.

NYSCEF DOC. NO. 407 ! _ : RECEI VED NYSCEF:

To commence the statutory time for appeals as of right
(CPLR 5513[a}), you are advised to serve a copy
of this order, with notice of entry, upon all parties.

SUPREME COURT OF THE STATE OF NEW YORK

' COUNTY OF WESTCHESTER

of JOHN LORET], - | .
Petitioner,
-against- o S " Index No.; 56906/2019

1466 E. GUN HILL RD. CORP., SEBASTIAN A. ~_ DECISION and ORDER
LORETI a/k/a SAL LORETI, MARIA LORETI, B :
MARIA LORETI as custodian for SEBASTIAN Motion Sequence Nos. 6 & 8
LORETIL, MARIA LORETI as custodian for ANDREW -

LORETI, GINA LORETI FORGIONE,

Respondents.

The followmg papers were considered on the motion by respondent Gina Forglone for an

‘order pursuant to CPLR 3212 granting partlal summary judgment declarmg her percentage of

ownership of the corporate respg)ndent 1466 E. Gun Hill Rd. Cgrp. (sequence 6), and petitioner’s
cross-motién fb_r a judgment as to petitioner’s percentage of .ow"netship of the cc‘).rporate
respt)ndent, and for summary juctgment dissolving the corporation, compelling réspondent Maria
Loreti to acco}mt for unauthorized loans and distributions by t_h¢ corporation, and holding her
befs_onally liable toﬂ the cofporétion e‘lnd tts sharcholders for such loans etnd distributions,

removing her as a director and an officer, and for related relief (sequence 8): -

: PaDers Sequence 6 o - ' . Numbered
Notice of Motion, Affirmation, Afﬁdav1t Exhlblts A K
* and Memorandum of Law : 1
Corporation’s Affidavit in Opposition, Exhibits A - G, Memorandum of Law,
- Exhibit A S _ 2
Maria Loreti Afﬁrmatlon in Opposmon Afﬁdav1t Exhlblts A N 3
1 of 16
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‘ Reply Affirmation, Affidavit, Exhibit A _ 4!
- Sequence- 8

- Notice of Cross-Motion, Afﬁrmatlon Afﬁdav1t Exh1b1ts 1 -36

and Memorandum of Law 5
Forgione Affirmation in Support of Cross- Motlon Exhibits A - C- 6
Maria Loreti Affirmation in ‘Opposition Exhibits A - J 7
Corporation’s Affidavit in Oppos1t10n Exhlblts A G, Memorandurn of Law,

Exhibit A 8
Reply Affidavit, Afﬁrmatlon Exhibits’ 37 38 and Memorandum of Law 9

L
Summary Judgment Regardmg Owﬁershlp Percentages
This is one of three separate but interrelated proce¢dings, each involving a closely-held,
family-owned corpdration, all three of which are béing litigated simultaneously by the same
individuals (see also Loretiv JJL Reqlty Corp. Of New York, Sup Ct, Westchester County Index

No. 56905/2019 and Loreti v Lorcress Enterprise_s, Inc., Sup Ct, Westchester County Index No.

. 53885/2019). While the claims are pre_dominantly the same in all three brogeedings, and

(discovery seems to be proceeding jointly, there are some facts and allegations that are unique to

each proceeding, necessitating separate decisions. Nevertheless, some of the submissions on

these motions carry all three caiptions, and combine their discussion of the three proceedings.

' This motion has been decided without consideration of the proposed sur-reply that is the
subject of a noticed motion returnable on a future date, which respondent Maria Loreti filed over
three weeks after this motion was submitted. This Court determined to proceed with this
decision on the submitted motions before the return date of the new motion for leave to file a sur-
reply, because (1) the timing of that application was excessively delayed, (2) the assertions that
are cited therein as new allegations necessitating a further response are not significantly different
than respondents’ previous factual assertions, and (3) the 19-page proposed sur-reply affidavit
and the eleven supporting exhibits contain substantial factual claims and assertions that go far
beyond the extent of what is appropriate for a sur-reply.

2
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The amended pet1t10n in thls proceedrng seeks a drssolutlon of corporate respondent 1466

E "Gun Hill Rd. Corp (the “Corporatlon”) ‘as’ well as other declaratory and equltable rehef and

‘ money damages The Corporatlon ows- property at 1466 East Gun H111 Road in Bronx New

.York whxch a 2019 statement of assets and habllrtres estrmates to have a Value of $5 195, 000 00.

The present motion by respondent Forgrone (sequence 6) asserts that the partres

respectwe ownershrp 1nterests in the Corporatron can be determmed at thrs time as a matter of

law 'S’pecrﬁcally, she.contends that -the shareholder owne'rshrp 1nteres.ts in the corporatron are

as follows John Loretr 25% (50 shares) respondent G1na Forgrone 25% (50 shares) respondent .

Maria Loret1 as custodran for Sebast1an G Loret1 under the Unrform Transfers to Mmors Act,

¥

' 5% (50 shares) and Marla Loret1 as custodlan for Andrew Loret1 under the Uniform Transfers

)

to Minors Act, 25% (50 shares) Forglone subm1ts stock certrﬁcates #1 2 3 and 4. The -
corporatron s Certrﬁcate of Incorporatron state that the corporatron was author1zed to issue 200

shares of no par stock’;

._'\

One aspect of petltroner S Cross- motlon (sequence 8) 51m11arly seeks a declaratory
Judgment as to h1s percentage of ownershrp interest in the Corporat1on and supports F orglone s

clarm He submrts in addrtron to the stock cert1ﬁcates the Resolutlon of Shareholders dated
\ _

February 11, 2002 and the mlnutes of the spec1al meetrng of shareholders on that date both

‘estabhshrng that the Corporat1on would 1ssue new share certrﬁcates in the amounts and

percentages- reﬂect’edabove. He 'also re_fers’to the.Cor_poratron s orrgmal Certificate of ~

L

21tis noted that Forgrone prevrously made such a motion, whrch was denled by the,

previously-assigned judge (Hon. Gerald Loehr, J. ) in an on- -the-record court appearance on

December 16, 2019; when pressed, the judge granted the' movant leave to renew. This Court
consrders the present motron to’ have been brought pursuant to that grant of leave,

L

3
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Incorporation, dated and filed September 30, 1992, s;‘cating, inter alia,-that the corporation is
authorized to issue two hundred shares of no par stock. Also sub'r-nitted are the Annual
Sharehbldér Lists‘ :fdr December 31,, _2002 througﬁ-December 31, 2009, reﬂ'ecting. the same sharei‘
ownership. o | .. S
F'orgioﬁe and petitioner acknowledge that on Februéry 9, 2010, Mari.a'Lor-e.ti attempted to
have issued to hers-elf 100 additional shares of stock in 1466 E Gunﬁill Road Corp., by stock

certificates # S and # 6, each representing 50 shares of stock, all issued in the name of Maria

Loreti. However, Forgione and petitioner contend, this purported issuance of stock isa nullity,

because it constitutes an impermissible overissuance, in view of the Certificate of Incorporation

authorizing issuance of only 200 _shares.A (The September 22,2016 replacement of stock
certificates # 3 and # 4, which had been issued in the 'namé of Maria Loreti as custodian, with
stock cer:ciﬁcates # 7 and # 8, changing the entity acting as custodian from Maria Loreti to‘ MSA
Realty Group LLC, hés no ifnpaci on the issues addressed here.)

In opposition, the Corporate respondent and Maria Loreti challeﬁge the assertion that it
was irﬁpropef t()' issue more than 200 shares; tiléy- rely on a printout from the website éf the New
York Department éf State, indicating that:1466 E. Gun Hill Rd. C(')rp». is.authofiied to issue 2000
shares of no par stock.

Respondent Maria Loreti also submits in opposition an 11-page document dated May 5,
2016, entitled f‘Consent of the Board of Directors of 1-4,6,6 E. Gun Hill Rd. Corp.,;’ signed by
Maria Loreti as Direcfto;» and Sebastian A. Loreti as _Vige President and Secretary, containing a
long list of rqso‘lutioﬁs Which appear to be‘ah attempt to ratify actibﬁs taken by the Corporation

and its Board of Directors since its incorporation, including, inter alia, the follbwihg:

-

4
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“FURTHER RESOLVED on February 11, 2002 the Company s Board of
Directors authorized an increase in the amount of shares to Two Thousand (2,000)
shares of common stock as prov1ded in Exh1b1t v;”

and another, provrdmg that |
“FURTHER RESOLVED that at the February 9, 2010 specral meetlng of the
shareholders, the Company | 1ssued Maria Loreti One Hundred (100) new shares of
~ common stock which amounts to Thirty- Three and One Th1rd (33 33%) of all the
common stock as prov1ded in Exh1b1t AY » o
They also rely ona July 201 8 deposmon taken of: Gma Forglone in the Surrogate s
Court matter 1nyolvmg the estate of petmoner S father 1n wh1ch she testlﬁed that “to the best of
[her] knowledge” the res_pect_rye ow'persh1p _shar_es re_crte_dqrn the list provrded by Maria Loreti
were correct.‘-'_ RN | | . o
On reply, petiti‘oner"shse,d’s‘li_ght on‘ the.ls'sue of'the‘_number ofl’-—_shar‘es the-c'orporation waszl g
authorized to issue 1n >2"t)10-;‘ He offers a document-'rherecehtly o‘bt_ain‘e‘d from'-the Department of
State - not from 'defendants, despi-_te demandsforsame .— j:c,-A:c_insisting of a C._e.rt.l,ﬁ‘cate of -
| Amendment of Certiﬁcate oflncorpo'ration dated No&émbef 1'2, 26-19 and ﬁled November 13,
2019 - that is, during.this l1t1gat1on authorrzlng the corporatlon.s 1ssuance of 2000 shares of no
par stock Notably, that document wh1ch was 31gned by Marla Loret1 on November 12 2019
. acknowlcdges that “The Corporat1on 1s currently author1zed to 1ssue 200 common Votmg shares
‘atno par value of whrch all 200 are 1ssucd . It also asserts that themcrease vyas approved by a.
majority of the shareholders,,'whrch,doe_s not appear .to"b.e ac'_curate‘.' Thls recently-obtamed
| document clarifies hovy .the‘ prrntout from the D‘e.partment-of,.vState_ '..We.bs‘_ite, -o;n?Which rcspondents

3 Although Maria. Loret1 S. afﬁdavrt dated Dccembcr ll 2019 stated that “[all]
resolutions of the Corporat1ons have been produccd ” this filed. amendment to thc Cert1ﬁcate of
Amendment was not prov1ded m dlscovery D ' o

-
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relied in opposition here, recited that the.Corporétion 1s authorized to issue 2000 shares.

In Forgione’s reply, she discusses the circ‘urns.tances of her deposition in the Surrogate’s
Court matte‘r, in whiuch‘she was not rep.resente\d by .'co_unsel, and did not understand. the import of
her gnswers or how they might be used. She enplains that Maria Loreti‘had attacked her verbally,
belittled her and attempted to pressure her, and had mi's?epresented the situation to her.
Discussion |

To prevail on a motion for summary judgment under CPLR 3212, the moving party must

show “sufficient eVidence to demonstrate the absence of any material issues of fact” (Alvarez v

- Prospect Hosp 68 NY2d 320, 324 [1986]), such that summary Judgment is appropr1ate ‘as a

matter of law” (Zuckerman v City of New York 49 NY2d 557, 562 [1980]) “Once this showmg
has been made, the burden shifts to the party opposing the motion for summary judgment
to produce evidentiary proof in adlfnissible form sufficient to establish the existence of material
issues of fact which .require a trial of the action” (4/varez v Prospect Hosp., 68 NY2d at 324).
Tne evidence submitted by petitioner and Forgione establishesﬁ that the shares and |
pereentag‘es of oWnersflip of the Coxfpor‘_ation'_as:cl‘_e__t:_imed by Marig Loreti and the corporate
respondent is in_eor;ect. The purpo;‘ted issnanCe of 100 additional shares to Maﬁa LoretAi on
February 9, 2010, was improper, and must be treated ns a nullity. |
On February 9’, 2010, the corporationwas authorized to issue only 200 shares. The 100
additional share's: purportedly issued then constituted an impermissible overiSSUance. When a
corporation issues shares of stock beybn(i the maximum autherized by its certif_icate of
incorpor’-ation,'.thai:t action is void (see Matter of Marino v Island Exp}ess Adv., 172 AD2d 525

[2d Dept 1991)). . Respondents have not alleged or established that the "Consent of the Board of

6 of 16
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Directors” dated May 5, 2016, or the émendment filed in November 2019 — even assuming those
documents were \;‘alid‘and that the latter llwas in co_rﬁéliancé with Business Corporation Law §
803 (a) — may be relied on to rétrbactiizefy au‘thorize_: the iﬁcrea}sej o f shares in 2010.
| Therefore, as a matter of law, petitionér"s and Férgione’é percentages of ownership of the .

Corboratioﬁ’s stock are 25% eaéh, based Qﬁ stock cé.rtilf"l'cates'# 1 ahd # 2. There is no evidence
that any valid corporate action taken since the November 13, 2019 involved an issuance’of new
shares.

Summary judgment on this point is not rendered premature by the incomplete discovefy
process. “A party who cont_énds that a summary judgment motion is premature is required to
demonstrate that discovery might lead to relevant evidence” (Cortés v Whelan, 83 AD3d 763,

764 [2d Dept 2011] [citation omitted]).' “The mere hope or speculation that evidence sufficient

E

to defeat a motion for summary judgment may be uncovered during the diécovery process is
insufﬁ_cieﬁt to deny the motion” (id.). It is Maria Lofeti and the corporate respondent who
possess and have access to the relevant informatidn regarding share Q.wnershii:), and they offer no
basis to claim that eifher petitio,rier or If_orgio.ne‘is_i_n sol.e poséession of documentation or
i'nformatioln that they lack with regard to the relevant fa.cts." Thé- Court rejects their suggestion
that summary judgment must be delayed until': Maria Lofeﬁ and the Corporation inquire of
Forgione with regard to what she knew, believed, or éonsentéd to, before summary judgment

issues; Forgione’s beliefs or understanding regarding ownership of the shares in the Corporation

cannot in any event change the established facts that are supporfed by the corporate records.

Nor have respondents presented any evidentiary materials creating an issue of fact as to
o l ;

any pleaded affirmative defense that would preclude summary judgment on the issue of
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\

ownership pércentages. Maria Loreti’s first afﬁrmafivé defense asserts that petitioner lacks . . .
standing, contending alternafivél;; '_[hat John Loreti._’ S shafes (1) were issugd subject to a power of
appointment held by Sebastian Loréti; ana/or (2) ;vere iséued as nominee for Maria L oreti; and/or
(3) were issued without ‘considerat_iori'.,‘ N

To the extent Maria Loreti cdnténds that the shares issued to John Loreti were issued
“subject to a power of aprintment”. or, in the ‘ailte‘rhative,‘as “nominee for Maria Loreti,” she has
not offered proof creating an issue of fact as to that claimf. Nothing in the shares themselves, or
in the corporate documents that providgd for issuance of the shares to John Loreti or to Gina
Forgione, makes their issuance subject to any power of appointment, or indicates that the named
owner would be a mere nominee. As to the cla,ime_d‘ failure to pay consideration for the shares of
stock, petitioner has established the invalidity of fﬁis defense based on their status as “no par”
shares, for which noiconsideration, wé‘s requiréd, and respondents have not offered any ' .
evidentiary materials in opposition to the motio_n“tha.t wc‘)u'ld-establish the existence of an issue of
fact precluding summary judgment on this defense.

Singe respon_dents have not suc‘vcessfull'y demoi.l;strat:e'dthe existence of issues of fact as to
either petitioner’s or Forgibne’s' owﬁérship interest, summary jlidgrhént is granted on petitioner’s
first cause of action and F orgiope’s'ﬁrst Cross-cla‘i:rn._‘

IL.
/

Summary Judgment on Petitioner’s Second Through Seventh,
Ninth, and Tenth Causes of Action

Second Cause of Action :

Petitioner’s second cause of action seeks dissolution of the corporation pursuant to

| . . _ ,
51*8] . _ 8of 16 : | :
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Business Corporatioﬁ Law §§ 1104-a (a) (1), (2) (2), and the common law. Business Corporation
Law § 1104-a provides that an owner of at least 20 percent of the voting shares in a corporation
may file a petition for its dissolution on grounds that “the directors or those in control have .
engaged in “illegal, fraﬁdulent or oppfessive actio'n.:s téward the cdmi)iéining _shareholders"’ (§
1104-a [a] [1]) or that the “property_or assets of thé corporation are beihg looted, wasted, or
diverted for non-corporate purposes by its.directors, ofﬁcers or thoée_ in control of the‘
corporation” (§ 1104-a [g] 2D. At >the time this action W‘as commenc_ed, petitioner o%ed a
sufficient number of shares of the corpdfation to se_erkb\dissoluvtion under this statute.

Petitioner claims on this,r_n»o.tion that undiéputed documents_.and facts satisfy the grounds
provided by Business‘Corporations' Law § 1104-a (a')-‘(l) and (a) (2) fo_r dissolution, namely, that
those in control of the corporation ha\}e been guilty of "illegal, fraudulent; or oppressive actions
toward the complaining shareholders,” and that cofporate property ofassgts are being “looted,
wasted or diverted fér non-corporate. purposes by its directors, dfﬁcefs, or those in confrol of the
corporation.” Specifically, he argu¢§ that Maria Loreti committed fraud in the conte;(t of an
application to Emigrant Bank for a-mortgage loan of $1,200,000, d_ated- December 2Q, 2017,
when she certified that she was the 100% owner of the‘corporation, wheréas a 2017 federal tax
return for the corporation states that Sebastian Loreti is the owner of 100% of the shares.
Petitioner contepds that the misstatement in the appIicéfion exposes thé corporation to
acceleration of the debt and penalties:' :

Petitioner aliso asserts that the evidence establishes oppreésive conduct on the part of
Maria Loreti based on (1). her email-to petiﬁoner dat¢d September 14, 2016, appearing to deny

that his father’s estate had any ownership interest in the Corporation, (2) her purported issuance

9 of 16
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r of 100 shares in the Corporafion to herself in Feb_ruafy 2010, without shareholder approval or
proper authorization, in order to dilute the economic and vc;ting interests of petitioner’s father
and Forgiqhe, 3) hér denial of petitioner’s d;mands for éCcess to the COrp‘oration"s bboks and .
records, (4) refusing péﬁtioner’s demand‘ t§ hold an.a:nnual mgéting to ‘elect directors, and failing
to hold sﬁc__:h a meeting since Novembef 2017, :(5)-causing the Corporation to hire her property

management compény, Costa Realty LLC and allowing it to collect excessive amounts in fees

and payments. ' | g LA

Third Cause of Action

Petiﬁq‘ne'r?s third cause of action seek§ judigial dissolution of the Corporation on grounds
specified in Business Corporation ‘Law § 1104, because (1) the directors have failed to hold an

. annual meeting for ét leas£ two annual meeting dates, aﬁd therefore failed to elect directors as
called for iﬁ the bylaws (§ 1104 [c]); (2) the _sheireholders are so divided that the votes required
for the election of directors cannot be obtain¢d (§ 1104 [a] [2]); ahd 3) the_re is internal
) dissension afndng two factions of shéreholders Who are so-divided that dissolution would be
; Béneﬁcial to the sh_arehblderS (§1 104 [a] [3]). H¢ ésserts that the Corporatién h;s not held an

election of directors for more than thirty months, despite Petitioner’s demand to the Corporation
in June 2019 to hold a special meeting for that purpose, and thth the last annual meeting of thé

»”

Corporation was held in Novérriber 2017.

Fourth Cause of Action
Petitibncr’s fourth cause of action js a derivative claim against Maria Loreti for violation
of Business Corporation Law § 719 (a) (4), which applies to the making of loans-contrary to

section 714 (loans to directors). On this motioh,: to establish this cause of actibn, petitioner

10
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relies on a loan of $479,471.00, as reflected in the Corporation"s' 2017 federal tax return as
“loans to shareholdef,” althougfl petitioﬁer observes that it was not discloséd on the Statement of
Assets and Liabilities filed with this Court. Petitioner further allegeskthat there is no corporate
record that ;[hese “loans” were 'approv-e‘\d by‘ the s'havreh‘o.lders as required by Bu:si.neés Corpbfation
Law § 714. Petitioner alleges that these purported loans were not bona fide dr. authorized by the
shareholders, but "weAre an imprbper diversion of corpc;réte funds for the perSohal benefit of
Sebastian and Maria Loreti, which were imﬁroperly ciassiﬁed as l'dans to avoid income tax |

obligétic_)_ns, for which Maria Lgreti should be liable to the Corpor.ati.on and its shareholders.

Fifth Cause of ACthl’l

Petitioner’s ﬁfth cause of action is a derivative claim agamst Maria Loret1 for violation of
Y

Busmess Corporat1on Law § 719 (a) (1) based on improper dxstrlbutlons Section 719 (a) (1)

s

“provides that directors who vote for or concur in the declaratlon of any dividend or other

distribution contrary to the provisions of Business Corporation Law § 510 (a) or (b)

shall be liable to the cor_porati.on for the béneﬁt of its cfeditors or shafeholders, to the extent of
any injury suffere_ci .by such pefsons as a.result of such vdistributions. He argues that the amounts
recei&éid By Maria Loreti and her ‘husband- that were called “loans,” were actually corporate
distributions, since where a shareholder refusés to repay a ‘.‘loan,” the “loan” may be treated as a
constructive dividend or distribution (citing Nazaroy v Abramovich; 85 AD3d 883, 885 [2d Dept

2011]). He contends that the minority shareholders were paid far lower, or no such distributions,

referencing a corporation transaction ledger dated as of D:ecembef» 31, 2017.

Sixth Cause of Action

Petitioner’s sixth cause of action, broﬁght pursuant to Business Corporation Law § 713,

<

11
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seeks to set aside the July 2, 2018 property management agreement the Corporation entered into
with Costa Realty LLC, of which Maria Lc;,re'ti is the p.rinc.ipal'. Petitioner asserts that the
agreement wafs. not validly disclosed to or app'roi?ed by the shareholders, and that by its terms, it
is not fair and reasonableto the’Corporati'oﬁ,.ilr‘l view of its ten yeaf term and i’t's'k management fee
of 8% éf the zg.ross income of the Corporatiqn, which petitioner states is far in ékcesé of the
market rate for property managérﬁenf services.{.. He contends that because Maria was interested in
this transaction due to her economic interest in Costa Realty LLC at the time of the agreement,
the agreement with Costa Realty must be épproved in accordance with Bﬁ\siness Corporation
Law § 713, which provides that interested-djyecto’r trénsactioris mﬁst-be_ appro&éd by either (i)
disclosure to and approval by a majority of disinterested diréctors or (ii} by disclos_ure to and

approval by a vote of the shareholders.

Seventh Cause of Action
Petitioner’s seventh cause of action is a derivative claim against Maria Loreti for breach
of fiduciary duty. The claim is based on 'hi__s showing that Maria Loreti has acted contrary to the

best interést of all shareholders by: threatening to di_ss?pate and conceal the assets of the

i B

,Corporatio‘n;'causing the Corporation to issue shares in her name in order to dilute the economic

and voting intcresfs of John Loreti and Gi_na Eorgione; denying petitioner’s interest as a
shareholder of the Corporation and misrep'r_esenting his and Forgione’s respective ownefship
interests; de;nying him access to the bovoks and records of the Corporation despite proper de}nand
pursuant to Business Corporation Law § 624; and other alleged misconduqt as director, set forth

more fully in the context of other causes of action. '

12

12 of 16 ) : !

e



FTLED._VESTCHESTER COUNTY CLERK 0871972020 08:54 AY  'NDEXNQ 56906/2019

[* 13]

NYSCEF DOC. NO . 407 .» : S U ' - RECEI VED NYSCEF: 08/18/2020

Ninth Cause of Action' :
. Plaintiff’s ninth cause of action seeks the removal of Maria Loreti as director for cause
pursuant to Business Corpo_ration Law § 706(d), based:_on'fhi_s' el'afms that she_ engaged in illegal,

op_’pres__sive; and abusive conduct and flagrant Self-"d_e'aling; The .statute allows the holders lof ten

S

percent of the outstanding shares of a corporation to bring such a petition.

Tenth Cause of Action” .-
Petitioner’s tenth_.c_ause of act1on se'ek's_t_he removal for.cause of Maria‘ILoreti as an ofﬁce’r} :
of the Corporation, pursuant to Bu‘s‘lne'_s‘is'v_(_iorp'oration Lawf§ 71 6(03.' : |
| | Discusslon = |
Initially, the bare assertionfthat' diseov‘ery is ineomplete 'does' not j-ustify a denial of a
summary Judgment motron as‘ premature where the party relymg on the clalm is unable to
establrsh the nature of the 1nformat1on to be obtamed through dlscovery that is needed to oppose 7

the motion. The corporate respond;entjand Mar1a'Loret1 are th_e partr‘es in possession and control

of virtually all relevant information. Nothing submitted in opposition to this motion establishes:

what information.is anticipated that is not presently-in‘the possession or control of those seeking

_to oppose it

However h1le petrtloner creates a strong 1mpressron that Mar1a Loret1 engaged in

“misconduct o'f various .types, some__of which. was directe_d at him personally as the admm1strator;' .

of his father s estate the submltted ev1dence and assertlons do not convmce th1s Court that the
clarms brought in thls proceedrng can’ be appropnately resolved asa matter of law. -
Pet1t1oner rel1es on case law that ina close corporatron a m1nor1ty shareholder s

“reasonable expectatio_ns” may‘be used to measire and,"rdentlfy ‘oppresswe conduct (Matter of
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Kemp & Beatley [t Gardstem ] 64 NY2d 63 73 [1984]) He argues that accordrng to this
reasonable expectatlons” test “[o]ppressrve conduct is generally found when a mrnorrty
shareholder has been excluded from‘ partrcrpatron.ln corporate —affarrs or m‘anagement for no
legltrmate bus1ness rea.son or [based on] personal anlmus” (Matter of Maybaum 6 MISC 3d
1019(A) [Sup Ct, Nassau County 2005], see Matter of erdy s F urnzture Clearance Ctr Co,,

y lnc 108 AD2d 81 84 [3d Deépt 1985] [conduct “freezmg out” or squeezrng out” the petrtloner
due to famrly an1m051ty, constrtuted oppresswe conduct warrantrng apphcatron of Busrness
‘.Corporatlon Law § 1104-a (a) (1)]) Qf‘ | o

However ”[t]he appropr1ateness of an order of dlssolutron pursuant to Busmess
Corporatron Law § 1 104 -a’ 1s in every case vested )1n the sound drscretron of- the court
‘ consrdermg the apphcatron " (Matter of F ancy Wzna’ows & Doors Mfg Corp 244 AD2d 484 -
[2d Dept 19971, quotlng Matter of Kemp & Beatley, Inc 64 NY2d at 73) The questlon of
reasonable expectatlons is by its. nature one of fact.. Petltroner d;tes Matter of Nevzlle v. Martzn
(29 AD3d 444 445 [lst Dept 2006]) and Maz‘ter of Goodman v Lovett (200 AD2d 670 671 [2d
Dept 1994]) for the proposrtron that Judgment should be awarded ina corporate drssolutlon
~ matter wrthout a hearrng where the record demonstrates sufﬁcrent drssensron and anrmosrty o
’_ between the shareholders to \prevent the contrnued.efﬁment operatloh of the corporatlon and
there is no .cOnteste'd'1ssue_,determ‘1nat1ve _o_f the_.appllcatron. ‘:_H‘owever‘, -there are underlylng facts -
and‘ circumstances here that must b‘e_ clarified b:efo_re ﬁﬁal aétéfﬁlinatron ofthrs petitioé_ .
-Notably,- some of the. factua.l':.clai.-r;ns und‘erlyin‘éthe‘; c.au.s.e:‘s:‘ of‘ actiOn “for corporate..
drssolutron occurred before petrtloner s decedent passed away, and thrs Court is unable to -

- determine whether and to‘ what e_xtent-petrtloner decedent knew of and consented to the

d
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complained-of conduct. Indeed, if the shareholders accepted,.from the outset, the use of the
Corporation to pay Maria and Sebastian Loreti’s pegsonal expenses, and the characterization of
such payments as loans on the Corporation’s ﬁnahcial records, that hisgorical approval is a
rélevant consideratibn in the determination of petitioner’s complaints'tha.t feépondents continued
to do so, without his approval, after his decedent passed away. Although oppressive conduct is
not excused by its longstanding nature, the history of _the practice may. be relevant to a
determination of the appropriate form and manner of relief to Be awardecjil in a proceeding such as
this. | ‘ | | .

Thé derivative claims against Maria ‘Lo‘reti,. _;clnd the claims seeking.her removal, also
require this Court to make fact-ﬂndings when her conduct is'considcréd at a hearing against the
backdrdp of the history of the Corporation’s sharéholder-approved acfioné.

" As to petitioner's él_aim regarding the proéerty management agfegment, his submissions
fail to establish as a matter of law hié claim that its terms are not fai_r énd reasonable to the
Corporation or that its management fee is far in excess of standard market rates for such services.

Even those factual assertions that appear to be undisputed, such as pe‘;itioner’_s claim that
the Corporation has not held dn election of directors for more tha;1 thirty}nonths, despite
demand, and that the last énnual meeting of the Corporation was held in November 2017, do not
clearly establish the appropriate form or manner of relief.

Without further addressi_ng each indilvidUal cause of action, this Court concludes that it

will be necessary to hold-a hearing following the éompletion 6f discovery, for the Court to render

its finding of facts in order to fully address and determine petitioner’s claims against respondents.
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[* 16]

Conclusion

Accordingly, it is hereby

ORDERED that the motion by‘respondent Gina Forgione for order pursuant to CPLR
3212‘ granting‘ part1al summary Judgment declarmg her percentage of ownershlp of the corporate
respondent 1466 E. Gun Hill Rd. Corp. (sequence:6), is granted, and it is determined and
declared that Gina Forgione owns 50 shares in the Corporation, based on stock certificate # 2
issued in‘ her name, representing a 25% interest in the Corporation; and it is further

"ORDERED that the portion of petitioner’s cross-motion for a declaration as to
petitioner’s percentage of ownership of the oorporate respondent (sequence 8) is granted, and it is
determined and declared that the petitioner John M. Loreti as ad,miriistrator ‘of the estate of John
Loreti is the ovifner of 50 shares of 1466 E. Gun Hill Rd. Corp stock, as reflected in certificate #
1, representing a 25% interest in the cori)oration; and it is further

- ORDERED that the portion of petitioner’s cross-motion seeking an award of summary
judgment on his second th,rouéh seventh, ninth and tenth causes of action, is denied, and it is
further . * ‘_ o —— !

ORDERED that the parties are shall api:)ear in the.Cornplianoe Conferenoe' Part of the
Westchester County Courthouse focated at 111 Dr. Martin Luther King Jr. Boulevard, White
Plains, New Yo_rk, 10601, on a date and in a rnanner directed by that Part. |

This constitutes the decision and order of the Court.

Dated:; White Plalns New York ' \#

August_/G_ /8/ 2020 - HON, TE@%X/JANE RUDERMAN, J.SIZ./
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