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SHORT FORM ORDER
SUPREME COURT OF THE STATE OF NEW YORK.

PRESENT: HON. DENISE L. SHER |
Acting Supreme: Court Justice

TRIAL/IAS PART 33
FREDIS RAMIRES, CARLOS ALVAREZ, EVENOR: NASSAU COUNTY
VELASQUEZ MANUEL GARCIA, JUAN GARCIA'_ _
LORGIO INTERIANO, ROBERTO RAMOS a/k/a Index No.: 616170/19
SANTIAGO LOPEZ, 1L.UCIO GAITAN a/k/a Motion Seq. No:: 01
ALEXANDER GAINTAN, MELVIN JOEL G_ARC-IA ‘Motion Date: 04/10/2020
a/k/a EMERSON GARCIA, OSCAR PAZ CRUZ
DAVID MOLINA, LEONIDAS GONZALEZ, MARIO
GRIMALDI, HENRY NUNEZ FREDIS MANCIA alk/a
JOSE MANCIA, JOSE MARQUEZ KEVIN
BARRIENTOS, WILFREDO CRUZ._and.IOSE CRUZ,
on behalf of themselves and others similarly situated,

Plaintiffs,
- against -
AGDG CAR WASH CORP., PM & JP CAR WASH.,
LLC, RICHARD GABAY, PETER MAZZA and
JOSEPH PANZA,

' Defendan?ts._

The following papers have been resd on this motion:

Papers Numbered

Notlce of Motion, Affirmation. Affidavits and Exhlblts and

Memorandum of Law

1
Affirmation in Opposition and Exhibits and Memorandum of Law 2
3

Reply Affirmation and Exhibit and Memorandum of Law

Upon the foregoing papers, it is ordered that the motion is decided as follows:

Plaintiffs move, pursuant to CPLR §§ 901 and 902, for an order certifying a class of all

employees of Miami Car Wash who cleaned ca%rs, dried cars or were car detailers from Fébrua_r_y

15,2012 to May 7, 2015 (the “Class” or -“Classé Members”); and move for an order designating
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plaintiffs Fredis Ramires (‘Ramires”), Manuel ;éGarci'a and Roberto Ramos a/k/a Santiago Lopez
(“Rarmos”) as class representatives, and their cféiose_n_ counsel Monteiro & Fishman LLP as class
counsel; and move for an order directing defenédaﬁts-to provide contact'_infor'm_aﬁon' (phone
numbers, along with names and addresses) for %all.clas_s members within ten days of the Court’s
order granting this motion; and move for an ..oerIer permitting plaintiffs to issue Notice to the
Class to the.Class Members, in the-form ann‘excée'd to'the motion papers. Defendants oppose the
motion.

In support of the motion, eounsel for pl‘él_intiffs_ submits, in pertinent part, that,
“[d]efendants ran a busy car wash. for many yeaér-_s_ called Miami Car Wash, located at 2056
Hempstead Turnpike, East Meadow, 'NY-(‘Mia_émi"-).'.PM&J?, Mazza, and Panza sold Miami on
October 1, 2014 to AGDG and Gabay f0r1$2_,3550,0'00;-00, demonstrating how profitable the
business was.. .. To maximize profits, Defendaélts failed to pay Plaintiffs the minimiim wage and
forced Plaintiffs to perform significant ‘off the Eclock’ wotk, to avoid paying them overtime:...
To perpetuate their illegal payment scheme,_Deéf_e:ndant's_ utilized-a mixture of a.punch card
sysfem -and.notc’book.syste_m to keep track of cré‘_ipl_oyces _(sic) hours. Defendants instructed
Plaintiffs to punch-in at the b_e_ginnin_g of their ﬁ;f_ork-day-. ... Defendants next would either
punch-out each Plaintiff, or instructed the '_Plai‘iiétiffs to punch-out themselves during the day to
create the ‘Fraudulent Hours’.... However, Pi’ai_éntiffS all continued to work after punching-out
(the *Additional Hours?).... The Additional Hoéur‘s’-were presurnably recorded by Defendants in a
notebook and Plaintiffs were paid straight time éth'ereof — which was also under the minimum

wage. Indeed, Plaintiffs worked as many as 80 to 90 hours a week — oftentimes with no meal

“ ‘breaks.... Additionally, Defendants sold custo'n_:él'_f_:_rs.of Miami Car Wash ‘tip-cards’ where-

customers could load money on those cards and give them to the employees-as a tip.... However,

2 of 22

RECELVED NYSCEF: 10/02/2020



[FTLED._NASSAU COUNTY CLERK 10707/ 2020 02: 01 PN ENDEX NO. 616170/2019

NYSCEF DOC. NO. 44 RECELVED NYSCEF: 10/02/2020

instead of allowing the employees to _redeemit.‘rée_ tip-card in cash, Miami Car Wash required that
the tips be redeemed by purchasing items at the Miami Car Wash store, which consist primarily
of auto-cleaning supplies and a soft-drink. _refrigéerator- stocked with beverages.... [Tjhe Court of
Appeals recently commented on this sort of human exploitation and how those exploifed
employees were particularly appropriate for clafjss treatment, As demonstrated herein, this Court
should grant Plaintiffs’ motion to certify the p‘r@é)pOSed class. Plaintiffs assert that Defendants
AGDG Car Wash Corp., along with '_it_S=pr_incipz§11 Richard Gabay, PM&JP Car Wash LLC, along
with its principals Peter Mazza and Joseph Panza, inter alia: 1) Failed to pay them overtime
premium pay when working more than forty hcéurs in a given work-week; 2) Failed to pay spread
of hours premium pay when working inexCesS’-éof ten hours in a single day; 3) Failed to comply
with the minimum wage requirements of New York Labor Law ("NYLL’); 4) Failed to furnish
proper wage statements in violation of the NYLL § 195(3); and 5) Failed to furnish workers with
notifications of pay rate annually untif 2015 and at the commencement of their employment
pursuant to NYLL § 195(1)(a), Plaintiffs’ all"e_ggati_ons_, supported by their sworn affidavits and
verified interrogatory responses, are neither 'ffi\gzol_ou's nor a'sham, and are therefore sufficient to
satisfy fthe minimal threshold of proof ne_c_essargy for a class certification at this stage. Moreover,
Plaintiffs satisfy the five class certification reqiéir’cment's of CPLR § 901(a), commonly referred
to as the numerosity, commonality, typicality, aédequacy, and superiority requirements. First,
there are about 50 to 60 members of the p‘ro_speé:ﬁ've class. Second, common questions of law and
fact predominate over individual questions. Thié“rd, Plaintiffs” claims (and defenses to those
claims) are typical of the claims of the other p‘ré)spcc_ti_Ve class members because like the other
class: members, Plaintiffs were each subjec_t to the same workplace policies and practices of

Defendants, Fourth, Plaintiffs and their: counselé"ar_e adequate to protect the interests of the class.
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Fifth, a class action is superior to other methodés.df redressing Defendants’ wrongs. Also,
consideration of the five factors under- CPLR § 902 further support certification of the class.
First, class members who wish to retain their ixédividual claims will have the opportunity to opt
out of the class action. Second, it would be impéracticable.t'o prosecute-numerous separate actions
for the same claims. Third, there is-no other pe%xdin'g;-l-itigation concerning Defendants’ pay
practices under the NYLL. Fourth, Nassau Couénfy is an‘appropriate forum for this case because
the named Plaintiffs, as well as many other cl_asé,s members reside in this county, and Miami Car
Wash is located only a few miles from the Supxéfem'er'.COurt courthouse in Nassau County. Fifth,
there will be no difficultly in the.managemeht.(ézufthis case as a class-action. Plaintiffs further
request that the Court designate Plaintiffs Robejrto Ramos afkﬁa'Santiago- Lopez, Manuel Garcia
and Fredis Ramires, as.class.rcpresentatiVes“anél their chosen counsel, Marcus Monteiro of M&F,
as class counsel. The class représentatives will iserve-"the interests of the class with the same
perseverance that they have shown to date, M_o%reov'e_r, propesed class counsel had the experience
and resources necessary to litigate this case to _tErial and have demonstrated success air_ead_y.
Finally; Plaintiffs request that the Court facilitafte the dissemination of the Class Notice. Therein,
Plaintiffs request that the Court Order the -D_efexéldants to produce the contact information for all
class members within ten days of the order'grarélting- class ceftification, including the last kniown
addresses-and phone numbers. This ihfonnatio_rél'is necessary to ensure that Plaintiffs can issue:
notice to those class members. Plaintiffs ask thg?:jCourt.to_-aﬁthorize a plan for dissemination of
the notice, including, authorizing Plaintiffs to ._nfélail English and Spanish language translations of
the notice to Class members. The Proposed Class Notice provides class-members with accurate
and comprehensive information concerning th'eér rights with:respect to the lawsuit.” See

Plaintiffs’ Affirmation in Support Exhibits 1-4,,6, 9 and 10.

4
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Counsel for plaintiffs contends, in pertiélcnt part, that, “[w]hen determining whether to
certify a class, C3ourts must determine whether éPlain_t_ifTs have satisfied five requitements
commonly referred to as__"’thc--numerosi"fy,--_Gomrré()'nali;ty, typicality, adequacy, and superiority
requirements. [citation omitted]. Each of those é_requi"r'emer_;t_s is satisfied here. Plaintiffs easily
satisfy the:numerosity requirement, This _rcquiréement. is'satisfied ‘where the class is so-numerous
that joinder of all members, whether otherwise éi'equir'ed or permitted, 1s impracticable.” [citation
omitted]. There is no mechanical or precise test to determine whether the numerosity
requirement has been met. [citation omitted). I—IioWever_, ‘the threshold for impracticability of
joinder seems to be around forty.’ [citations _onélittcd]- In this case, Plaintiffs total 19 already, and
totaled 29 during the Federal Action, and have Easse_rted- that there are 50-60 class members who
have worked at Miami from February 2012 to _Ié/lay'.-ZOIS'. ... The numerosity requirement is
therefore satisfied. Plaintiffs also satisfy the coé}rlmonality'requirEment of CPLR § 901(a)(2). To
saﬁsfy't}iis réquirement, Plaintiffs must show that ‘there are quiestions of law or fa¢t common to
the class which predominate over any quest'ioné.- affécting only individual members.” [¢itation
omitted]. ‘The rule requires predominance, no. _ifdent’ity or unanimity, among ¢lass members.”
[citations omitted]. “Similarly, the fact that queée.ti_ons peculiar to each individual may remain
after resolution of the common questions is not fatal to the class action.” [citation omitted]....
Here, the case concerns Defendants :('-sic,‘).cornm%on overtime, spread of hours premium pay and
worker notification practices and whether :.tho"segpracti'cescomply with New York Labor Law and -

the regulations promulgated thereunder.”. .. Purisuant' to CPLR § 901(a)(3), the typicality factor is

satisfied where “the claims or defenses.of the'r'eipresentati}/e parties are typical of the claims or

défenses of the class.’” [citation omitted). Courts will deém this factor satisfied whete “plaintiff’s

claim derives from the same practice or course of conduct that gave rise to the remaining claims
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[*_06]
C J

of other class members and is based upon the same legal theory.” [citation omitted].... In this
case the typicality requirement is Sa’tisﬁed'beca'iu_se:Pla.intiffs’ claims are identical to the claims of

the other class members. [citation omitted]. Théey'_ea_ch derive from Defendants’ practice of

suffering or permitting their workers to work n*fmre.__ than forty hours in.a workweek and failing to

pay them overtime premium pay. Moreover_,_-'with respect to the wage statement and notifications
of pay rate required by statute, the Defendants "étreated_ Plaintiffs in the same way they treated all
other employees —namely, ingufficient ahnual EWage ‘notices and incortect pay statements.
Defendants did not provide any of them with the required notices. [citation omitted]..., The:
adequacy requirement set forth in CPLR.§ 901 _éa)'_(4)' requires Plaintiffs to: show that they “will
fairly and adequately p_'rotect.the._int_erestsrofthé-_c’lass.-” [citation omitted].... A class
representative may- satisfy the adequacy requirément if she-has a *general awareness of the nature
of the underlying dispute, the ongoing liti g_atioéi, ‘and the relief sought on behalf of the class.”
[citation omitted). Plaintiffs easily satisfy this s?it_a_r’ldard. They have beeh and will continue to be
active participants at each stage of the"liti'g'atio'li.;. .. To date, they have assisted in the preparatioh
of the Complaint and submitted affidavits in.su%ppor_t-of their appointment as class
representatives.... Third, Plaintiffs’ chosen _couin‘sel_ have the experience and resources necessary
to effectively litigate the action on behalf of fabjésent' class members. .., Moreover, their
competence is exhibited by the vigor with whlch they have.l'iti:gated this case. Class counsel has
already obtained 4 significant recovery against Ec’o-’Defendants in the Federal Action of
$650,000.00.... Furthermore, I have done s'ubsté'antial- work identifying, investigating,
prosecuting, and settling the Class’s claims. ... The Court must also determine whether ‘a class
action is superior to other available methods for the fair and efficient adjudication of the

controversy.’ [citation omitted].... In this case, éPlaint_'i'f__fs_ have satisfied the superiority
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requirement because class ceértification will allow the claims of numerous additional workers to

be resolved efficiently and economically. M_oré;over', Defendants will be able to present all of

their defenses-to the class. There is noneed to 1:i_'tiga_te these defenses many times over when they

can be decided once and for all in the context of a.class action.” See Plaintiffs’ Affirmation in

Support Exhibits 2 and 11; Plaintiffs Ramires,-'iManuel Garcia and Ramos® Affidavits in Support.
Counsel for plaintiffs also asserts, in peé:_ftinent' part, that, “[iJn making a determination of
class certification, CPLR § 902 requires the Caurt to consider the following five discretionary-
factors: 1) class member interests, 2) impracti_céability, 3) previously commenced litigation,
4) whether the action(s) should be .concentr_atec;i in‘this forum, and 5) potential management
difficulties. [citation omitted]. Most of these cénsi'derations are implicit in CPLR § 901.
[citations omitted]. Consideration of these ﬁ'\jfeéfat:t_ors.'we'ig:hs in favor of ¢lass certification.
CPLR § 902(1) requires the Court to c'OInSider the interests of meimbers. of the ¢lass-in
individually controlling the prosecuition or .d'e_féinse of separate actions, In this case, any interests
of absent class members to control the prosecut'éion of their own actions are served by the opt-out
provisions in the Proposed Class Notice. Any:célass member who wishes to bring a separate claim
can do so, simply by opting out of the class. CPLR §-902(2) requires the Court to consider the
impracticability or inefficiency of prosecuting: qr defending separate actions. As stated with
respect to. the numerosity and superiority re'qu'irjémchts, it-would be extremely impracticable and
inefficient to litigate this case hundreds of t1mes in multiple forurmis, before multiple judges.
Thus, ‘consideration of this facter strongly f_avor_é"s granting the motion to certify the class, CPLR
§ 902(3) requires the Court to consider the exteént. and nature of any litigation concerning the

controversy already commenced by or against rin_embers of the class. Plaintiffs are aware of no

other litig_'ationconcem'ing- the claims asserted m this case. Thus, this factor weighs. in favor of
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class certification..CPLR §.902(4) requires the Court to consider the desirability or undesirability
of concentrating the litigation of the claimin the particular forum. Nearly-all Plaintiffs reside in
Nassau County and the courthouse is ¢losér than any other Supreme:Court. CPLR § 902(5)
requires the Court to consider the difficulties liEégely to be encountered in the management.of a
¢lass action. There are no apparent difficulties liikcly 10 be encountered in the management of this
case as a class-action, {citation omitted].” :

Counsel for plaintiffs further submits, m pertinent part, that, “[tJhe Court should approve
Plaintiffs’ Proposed Class Notice.... The Class éNotice clearly and adequately describes the class-
and infonns-po_tenﬁal_- class members of their ri ghts and options with respect to the lawsuit.
[citation omitted]. ... The date of February 15, 2012 should be approved because that is when the
Plaintiffs’ claims here begin. Defendants were éer\'?ed with the Third-Party Complaint on April 6,
7 and 15®. Accordingly, Plainitiffs (sic) NYLL é:laims_-have- a statutory period of six years that
relate back to that date of service under C-PLR%OS(G) (now 203(f)). [citations omitted], As the
New York Supreme Court explained: * [W]he’n.é third-party defendant has been served with the
third-party complaint and all prior pleadings in the action, as required by CPLR 1007, the
third-party defendant has actual notice of the pliaiinﬁff1 s potential claim at that time and it would
not be at odds with the policies underlying -th'e.sétatute' of limitations to permit an amended
complaint to relate back to the date the ﬂlird'-paét-y action was commenced.” [citation omitted].
Indeed, the issue of whether or not Plaintiffs® leaims ‘relate back” has already been determined
by the EDNY in Plaintiffs’ favor.... Add_iﬁonaliy, because the Federal Court declined to exercise
supplemental jurisdiction of Plairitiffs (sic) NYS and NYLL claims by Order on Qctober 30,
2019, and this case was filed on November 13, 20 19, all claims-are preserved uader CPLR

§ 205(a). [citation emitted].” See Plaintiffs* Affgi_rmation in Support Exhibit 14.
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Plaintiffs also submit the Affidavits of f)laintiffs- Ramites, Manuel Garcia and Ramos’in
support of the motion. See Plaintiffs Ramires, Iivi_anu_el Garcia and Ramos® Affidavits in Support,
In opposition to the motion, counsel for defendants argues, in pertinent part, that,

“[p]laintiffs’ motion should be denied as they hiav_e'_ failed to meet the CPLR §§ 901 and 902

standards. Plaintiffs have filed this State Court ;Act'ion;with no-evidence of wage violations

duting the time period that any of the Defendaéts; owned Miami Car Wash. Instead, Plairitiffs are
trying to blur the factual lines to infer liability through made up common questions with clearly
no commeon answers.in order to_le_verage class _é:ert’iﬁcat’ion_into a larger settlement. Plaintiffs are
inadequate class representatives as they have eégaged in forum shopping by withdrawing their
claims in the Federal Action on essentially the *é;ve-.of trial i a cynical attempt -t wring larger
payouts for themselves as class reprGSentativesgand attorneys’ fees by switching to this State
Court Action even though such-a move will deérive"themselves_ and an entire putative class of
potentially half their damage recovery by Waiv{éng hiquidated damages. Plaintiffs’ motion should
also be denied as there are no common claim_s._;tihat' predominate. Plaintiffs try to paint all
Defendants with one brush, inferring- that.settleéncn_t_ with the current owners somehow means
liability and commen issues with prior owners. ;éThis.i's'.untr_ue- and Plaintiffs have failed to
establish that any potential common questions wéﬂvoul'd Have common answers and so denial of

class certification is.appropriate. Further, numefros'ity cannot be established. Plaintiffs have

-already sent notices in the Federal Action to all%putativ‘e’ class membérs. Both the RPB

Defendants from the Federal Action and the 'Pl%%int_iffs. herein made numercus telephone calls to

the putative class members in the Federal Actioin encouraging them to join but only 29 opted in.

In the present State Court Action, only 19 -indi'véi_duals have remained. Thus, Plaintiffs also fail to

establish numerosity, Further, the Class Period ialieged is beyond the six-year statute of
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limitations and Plaintiffs relation back'-theori'eédo_ not extend the time period as argued. Their
claims do not fall within the language of CPLR § 203. The Third-Party Complaint filed by the
Bradley defendants against the Defendants that Plaintiffs now seek to use to anchor-their claims.
is not based upon the same claims as those in thé._e-instant matter .and was. filed in an entirely
different forum. Fuither, Plaintiffs knew- full wéll who owned the car wash during what time
periods and did not file timely claims against them knowing wage violations did not-exist during
Defendants’ time of ownership. 'Fina_lly,_.the-inté:r_es'_ts_-of putative class - members would certainly
be better served in individual claims either in _.ccé>urt_or- at the New York State Department of
Labor where liquidated damages would not nee;éd to be waived. There would be nothing
impractical or inefficient about individual class members pursuing these claims against the

appropriate Defendants only and for the appmg;r'iate-time periods instead of trying to fit a square

‘peg into a round whole (sic) and shO‘e-'hor’n-'in"c:iaims for a diverse group of workers over a

diverse time period for differing owners. .B'eca_ujse their ‘class representatives® are Jooking out
more for themselves than for the potative c’l_as‘s,-é- class certification should be denied.”
Counsel for defendants further c_o_ntends‘.i, in pertinent part, that, “[t]he relevant facts in

this case highlightthe inappropriate nature of leainﬁffs_ * motion. Plaintiffs are a diverse group of

1individuals-who worked in varying positions and varying time periods at a car wash that changed

ownership several times with varying wage 'poli:cies and no proof of wage violations during the

proposed Class Period. The car wash known as -é’the'Mia;mi Car Wash had 4 different ownerships

over the last 13 years..,. There were also -spc_‘ciﬁc differences in the job Categoﬁes for workets,

making it impossible to categorize them all as S;i_mi_lar. ... Plaintiffs do not differentiate in their

allegations between job duties, time periods, m’zémersh_ip,.work conditions, instead trying to put

everything together into one category. For exa__niple-, see Roberto, Manuel-and Fredis Affidavits.
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where no mention is made of any wage violatidféns during the time period Defendants owned the-
Miami Car Wash or identifying any-“Defendanté- as having violated any wage laws. The facts do
not bear out these assertions and differing own%r_s, systems, worker schedules do-not provide for
class certification.” |

Counsel for defendants argues, in pertin’zent-part,-tha' . “[t]he burden lies entirely with the
Plaintiffs to establish full compliance with the'-sé't_atuto_ry requirements for class action
certification under CPLR §§ 901 and 902. In t_héa_t.regard ‘[g]eneral or conclusory allegations in
the pleadings or affidavits are insufficient to su'és_ta_in. this burden.[’] “A class-action certification
must be founded upon an ¢videntiary basis.’ [ciétation' omitted].... Plaintiffs cannot establish that.
they “will fairly and adequately protect the inte%‘es’ts’ of the class® as CPLR § 901(a)(4) requires,
Plaintiffs (sic) interests are not aligned with the class and conflicts exist. [citation 6mitted].
Where the interests of the class represéntative dnd the__:p'ropos'ed class are not aligned, courts find
the representatives incapable of fairly and adeqfuately representing the intérests of the class.
Plaintitfs are not adequate class represent'at'ivesg for several reasons. First, Plaintiffs seek to- waive
liquidated damages, an amount up to double thfj:'-potential recovery, on behalf of a putative class
without their consent, Second, the Plaintiffs wiéhd'rawal of their same claims on the éve of a
federal court trial against the Defendants s'h'owsé Plaintiffs to be improper class representatives as
they refused to provide their proofs (sic) at tr'ialg when they .had-the'opportunity to do so and
instead attempted to use the federal court proceéeding to gather further information only to

withdraw their claims there and file in state couir’t. Plaintiffs ask this Court to grant them status as

adequate class representatives, yet they seek to _éwaj_.ve-:poter_;iiially half of all putative class

members’ damages inthis case, There is not aj_iustiﬁable tradeoff for Plaintiffs’ actions other.

than to gain additional compensation by .bcing'cézertiﬁéd- as class representatives and to garner

11
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higher attorneys’ fees should a class be certiﬁeéi and Plaintiffs” (sic) prevail. Neither of these will
benefit the putative class in any way and will only serve the individual interests of the Plaintiffs.
as class representatives and their counsel, This éconduct should be disqualifying to serve-as
adequate class representatives. Plaintiffs undersétand-that there is a conflict that in order to bring a
class action in New-York for a violation of a stéttue:_(Sic) with.a penalty (such as liquidated
damages contained in the New York Labor Law as-alleged by Plaintiffs herein), Plaintiffs must
waive their rights to su‘c_h-:liquidatcd damages: [é&ii'tation omitted}. Further, as class:
representatives, Plaintiffs would be waiving suq:h rights on behalf-of a poteéntial group of
unrepresented and uninformed workers. ... Plailé'ltiffs somehow claim that putative c¢lass members
would be better off receiving pot_'entia_l'ly' haif of their damages in a class action rather than
pursuing their claims individually in court -o_r'thgr_cjugh the New York: State Department of Labor
administratively. By abaridoning a significant péo_rt_ion of their own and the putative class
members’ poténtial remedies, when the only t'aég'_ible benefit to aggregate claims under the

opt-out class action procedure results in:-_potentifally higher attorneys” fees, Plaintiffs and counsel

‘have rendered themselves inadequate class reprzf':sentat-ivt'es. [citations omitted].... Plaintiffs also

fail to prove that ‘a class action is superior to alél-..other'meﬂlods-. of adjudication for the fair and
efficient adjudication of the controversy.’ '[’cit’at?ions omitted]. As discussed above, it is-clear that
_ind_ividucfil cases would yield su’pe'ri‘Or results forthe putative class members in the event
Defendants are deemed liable, including doub_leé damages.,.. Further, New York law provides a
number of administrative remedies that are avafélablc_;to Plainti_ft? (sic).... [I]ndividual issues in
this action predominate as an assessment, o'f-'eac_;l_ putative class member’s claims (and damages,
if any) will be necessary and force the Court to écondu_ct separate mini-trials as to the viability of

each class members (s7¢) claims. ... After years of litigating the same.case in Federal Court,

12
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sending otit opt in notices to putative class meu;bers in English and Spanish, contacting putative
class members by phone .individually- and then iﬁl_ing the instant Action in state court, Plaintiffs-
have only mustered 19 individuals interested 11‘1 continuing this litigation in state court, Plaintiffs
fail to meet the numerosity standards and so c]eé.s‘s‘ certification is inappropriate, CPLR

§ 901(a)(1) requires that Plaintiffs establish thait ‘the class is so.numerous that joinder of all
members...is imptacticable.” Although there 1sn0 mechanical test to determine numerosity, it is
generally accepted that a putative class of 4015 appropriafe for certification. However, the
minimum number approved will depend upon the circumstances of each case.... Plaintiffs
provide no proofs (sic) whatsoever for its (sic) éa;ll'eg_ati'on that there may be “50-60" class.
members. Plaintiffs self-serving and he_arsay;f?glled Affidavits referencing *50-60° should be
rejected. It is not even admissible as hearsay. [c%itaﬁon omitted).... Instead, the facts are that only
29 individuals opted into the Federal Action and now only 19 have expressed interést in the State-
Court Action. Further, the Federal Court _cle_a_rl}iir-did not think Plaintiffs’ allegations would meet
the Rule 23 standards, including numerosity, as it refused to grant supplemental jurisdiction for
Plaintiffs’ staie law claims.... Moreover, P"lai'ntiiﬂ's" own Amended Complaint only indicates
about 20 potential class members.... Under CPLR §901(a)(2), Plaintiffs.are required to further
establish that ‘there are ‘questions of law or fact-é.commo'n. to the class which predominate over
any questions affecting only individual memb'mé‘s.’ Class certification will be denied where the.
fact-finder would need to establish liability by -_r\écview_ing individualized proof or engaging in a
series of mini-trials for each putative class _merréiber" s claim. Class certification 'i'snot.appr_opr_iate
when individual issues predominate. {citations omltted] Here, individual issues of law and fact.
predominate over the common issues, -ren‘deriné:_ class treatment inappropriate.... Here, Plaintiffs

‘have not established predominance of common‘--é-iSSues. For example, Plaintiffs concede that there
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were different Defendant owners over differcné time periods and so some putative class members
would have worked for different owners over dzifferent time periods with different wage policies.
In 2007 ownership changed hands to PM&JP. -"il"hen in 2014 ownership changed hands from
PM&IJP to AGDG through an asset purchase agjreement_ acq_uiring only the assets and not the
workers or policies from the previous owner. The fact that there was another ownership change
to the Bradley Dcfer‘idant's"m.May 2015 -"for_a't_i_iéne period starting over 5 years ago that has been
settled with Plaintitfs adds confusion. Maiiing_.é).ut' a class notice without distinguishing the three
sets of owners is misleading. Plaintiffs seek to ‘é:onﬂate dissimilar workers who were employed
by different owners during different time peri’otéis. These differences defeat Plaintiffs” attempt to
lump together all employees within thispurporéted Class Action. Significantly, Plaintiffs fail to
even establish that there were violations of lawé;;during the proposed Class Period. Plaintiffs’
supporting Affidavits do not distinguish betweé;n ownership or time period at all.... Plaintiffs’
allegations of improper pay during the currenté)wners_hip'and. a subsequent settlement of those
claims are inapposite to an argument forclass cﬁgertiﬁcation_ during a different time period and
different owners with clear and accurate pay reé;or_ds. Plaintiffs also fail to prove that the job
titles alleged in the Class motion have common‘é questions that predominate. In fact, there are
distinct differences in the work categories aIIcgéted. As front of the house workers and dryets all
‘had diffeting duties, differing schedulés, both béetWeen'arid among categories, and differént tip
structures. ... Moreover, as the determination- of liability in this case necessarily requires.an.
individual, fact-specific analysis for each Plaintéi_"_ff, opt-in Plaintiff, -and potential class member,
thiere is no commonality, typicality or prcdonﬁrié'anpe of class issues. Tt is now well-settled that
common questions will not predominate over class issued for class certification purposes where,

as here, liability cannot be established on a clas?s,-wide basis: The ‘mini-trials’ that would result if

14
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this case were to proceed as currently_proposedg render a class inappropriate for lack of
predominance of common ¢clainis.” See Plair’iti’féfé’ Afﬁm]at_ion in Support Exhibit 14.

Counsel for defendants further contend"sé, in pertinent part, that, “[e]ven if 'Plair_lﬁffs"
request for Class Certification was to survive an examination of CPLR 901 requiréments, it must
fail after an assessment.of CPLR 902 cons_ideraéﬁons. The (sic) CPLR 902 requires that a court
further consider factors in addition to..tho'se'r:enl.témer'ated in CPLR 901 to deterimine if class
certification is warranted. ... Plaintiffs’ request for class cértification ignores the fact that there is
a powerful incentive for putative class mern_b_‘erés to individually control prosecution of their
separate actions. In waiving putative class menflébers'"-_rig'hts to liquidated damages allowed by the
New York Labor Law, they have created that _ilécentive. That incentive is heightened as putative
class members can bring (sic) with the .De_p'arm%ent of Labor where they can receive their full
measure of damages without the need to proseciéute-this matter in court. CPLR Section 902(2)
directs an examination of the impracticability or inefficiency of prosecuting sepatate actions.

Plaintiffs use a reference to their arguiments _coricerning numerosity and superiority to try to

fulfill their burden of satisfying this consideratifo_n.. They attempt to bolster these arguments by

claiming that, absent a class certification, this cjase will be litigated “hundreds of times, in

i

multiple forums, before multiple judges.’... Thelr claim is without foundation. In fact, Plaintiffs

themselves contradict this assertion. T‘he.y:adm’ift that, after notice was sent out to potential class

‘members in the Federal Action previously, theyé could only manage to gather 29 plaintiffs.... To

‘be clear, that means that after the development é)'f'th‘eir federal case over a period of years and

after distribution of an approved notice they: _o_nl:y achieved 29 plaintiffs in that matter. There is

10 reason to believe that there will be any ad_ditiio_n‘al potential plainitiffs who are unaware of the

matter at this junction to bolster those"number_s,-é This is borne out by Plaintiffs’ assertion that.

15
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there are cirrently only 19 (out of what they 'e‘sfti’mate; is a poteiitial 50-60) putative plaintiffs in
this instant matter. Plaintiffs provide no faCtual_lé basis or legal argument to explain how they
arrive at.the *hundreds’ of matters they c'laimeoil would result in a denial of class certification.
Plaintiffs have in no way proven that their.claiéns-of numerosity support a finding that a class
certification is required to prevent :.impracti'cablgté.i'or inefficient prosecution of separate actions. As
Plaintiffs have failedto establish any impract’ic%ability ot inefficiericy ini pursuing separate
actions, their request for certification should be denied. [citation omitted]. Plaintiffs’ claim that
their superiority arguments fulfill ﬂle.requiredé:onsideration of CPLR 902(2) are similarly
misplaced. They have not established that a -c‘laéss action is the superior method to pursue their
cl.;ai'ni. Plaintiffs disregard the administrative 'reémedy available to them.... As described above,
there has been extensive litigation in fedeéral court in this matter. As a result of that litigation, the
current employers settled for claims of most pufta'tive class members.. This litigation and
seitlement weigh in favor of denying class .certizﬁcati'on and further wasting judicial resources.
[citation omitted]. As discussed above, the adm%inistrative[forum of the NYSDOL would be the
preferred forum for adjudication of these"claimjs and not this State Court action. [gitat-ion
omitted). As such, the fourth eléiment of CPLR 902 weighs against ¢lass-wide adjudication.. ..

Plaintiffs also failed to address additional fact_'qirs regarding the difficulty of managing the

requested class. As described above; the _r'equesjt'éd ¢lass involves employment by separate

owners, over different time periods, who '.Ut_il'izéd.._.diffe_rent procedures and employment policies.

The factual questions, and managerial issues, in:volved' in determining how and if each class

‘member was impacted by each different e_mploier’-s_practices and policies over different time

periods weights (sic) in favor of denial .ofPlaim::iffs-" request for class certification.”
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Counsel for defendants also submits, in.fgpertinent.-pan,_ that, “[e]ven if the Court should
find merit in Plaintiffs” request for class eertiﬁ'_oé_ation,__Pl'ainti_ffs"asSertion_ that their actionable
claims go'back as far as January 2012 is wrong The burden is on a plaintiff to establish that a
claim should relate back to an earlier pleading, éin-'effect._e_xtending_ the statute of limitations.
[citations omitted]. Plaintiffs have not fulfilled ;:h'is..bwden.. If a class was certified, the court
should look back to 6 years from the filing.of the instant action; not to February 15, 2012 as-
described in Plaintiffs’ Proposed Class Notice. 'éljlaintiffs.’ reliance on the “relate back® provisions.
of CPLR Section 203 to justify a statute of 'limi'éta_tions period dating from service of the
Third-Party Complaint in the original federal m,éatte'r is completely misplaced. Plaintiffs’ (sic)
assert that date is appropriate under CPLR 203(f) That section, however, states: Claim in
arherided pleading; A claim asserted in an am‘eﬁfded pleading is deemed to have been interposed
-at the time the claims in the original pleading.véere interposed, unless the original pleading does
not-give notice of the transactions, occ_urr_ences-,% or series of transactions or occurrences, to be
proved pursuant to the amended pleading. The'ljanguage of CPLR 203(f) does not-apply to the
instant matter. Plaintiffs don’t event attempt to Eapply the relate back doctrine to an amended
_pleading, but instead to an entirely new action, Econtaini:ng new claims, in a different forum. The
Complaint'in the instant matter and the Third-Péarty Complaint filed in the federal matter are
based on completely different causes of action'eémd;theofies of recovery. The Third-Party
Complaint concerns only contract and contributéio_n claims. Further, the totality of the claims in
that Third-Party Complaint were not even b'rouéht against all of the Third-Party Defendants. ...
Plaintiffs clearl_'y_kncwﬁthe time they initiated thelr federal action that the statute of limitations for
their state law claims was six years. There was .é;e_rt_ainly no impediment to them discovering who

‘the owners were going back six years from wh'ein' they initiated the federal action, especially as
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thiey claim that individual Plaintiffs spanned a i‘_a'ng_e- of employment dates that went back that far.
Their lead Plaintiff, Fredis Ramires, ..stated_'-thal:'é'he was employed by Defefendants from May
2011 through July 2016.... He further states ‘Riichar_d Gabay, Peter Maza and Josepha (sic)
Panza ... were the previous owners.”. .. It was clear to Plaintiffs that there was a change in
ownership and Plaintiffs clearly decided not to pursue the previous owners. As thiey choseé not to
do.so, they should not be permitted to relate thté:i_r'claims_. back to an earlier time to
inappropriately manipulate the statutes (sic) of g,l'imitatio'n (sic). Further, Plaintiffs should not be
permitted to prejudice Defendants in this matte;‘ by effectively extending the already lengthy
six-year New York statute of limitations to oneé of almost eight years.” See Plaintiffs’
Affirmation in Support Exhibits 11 and 14. |

Counsel for d'efe’ndﬁnts adds, in pért_in_efflt part, that, “[i]n the event Plaintiffs_’ motion is
granted, Defendants request that the parties ﬁrst be afforded an opportunity to meet and confer
with the Court to determine the appropriate con%t’eiit of any notice to be distributed to the workers.
Defendants object to Plaintiffs’ proposed form of notice on a number of grounds, including that
the Notice is misleading; contains typos and is jfactual'l'y' inaccurate.” See Plaintiffs” Affirmation
in Support Exhibit 1.

Defendants dlso submit the affidavits oé"dEfendanfs Peter Maza and Richard Gabay in
opposition to the motion. See Defendants’ Afﬁé’matibn in Opposition Exhibits A, B and D.

With regard to so much of plaintiffs’ mstant motion as seeks.class certification in this
class-action certification by competent evidenccée in admissible form. See Osarcziik v. Associated

Univs., Inc., 82 A.D.3d 853, 918 N.Y.S.2d 538:%(2('1 Dept. 2011); Emilio v. Robison Oil Corp., 63

[$ 48] 1ot 2
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AD.3d 667, 880 N.Y.S.2d 177 (2d Dept. '2'0095’; Federv. Staten Is. Hosp., 304 A.D.2d 470, 758
N.Y.S.2d 314 (1% Dept. 2003), |
The prerequisites to a class-action aré¢ céJntained in CPLR § 901(a), which provides that:

One or more members of a. class may sue or be sued as
representative parties on behalf of all if:

1. the class is so numerous that Jomder of all members,.
‘whether otherwise required or penmtted is 1mpractlcable
2. there are questions of law or fact common to the class
which predominate over any questlons affectlng only
individual members;

3. the clainis or defenses of the representatlve parties are
typical of the claims or defenses of the class;

4. the representative parties will-.ffairly and adequately
protect the interests of the class; and

5. aclass action is superior to 'other available methods:
for the fair and efficient-adjudication of the controversy.

Once the prerequisites under CPLR § 9{)1(&) have been satisfied, the Couit-must consider
the factors set forth in CPLR § 902:.
1. The interest of members of the class in 1nd1v1dua.lly
controlling the prosecutlon or defense of separate-actions;
2. The impracticability or. 1nefﬁelency of prosecuting or
defending separate actions; _'
3. The extent and nature of any htlgatlon concerning the

controversy already commenced by oragdinst members.

of the class;

4. The desuabﬂlty or undesuablhty of concentrating the
litigation of the claim in the particular forum;

5. The difficulties likely to be encountered in the management-
of a class action. -

CPLR Article 9 is to be liberally ;constnéle_d. and the determination as to whether te grant
class certification rests in the discretion of the tnal court. See Beller v. William Penn Life Ins. Co.
of N.Y., 37 AD.3d 747, 830'N.Y.S.2d. 759 (2d. ]i:).ept'...ZOO?'_). The statutory criteria governing the
‘permissibility of class actions should be 'l_iberalliy coristrued so as to allow for the adjudication of
claims that would not be economically litigableé-eXcepf by means of a class action. See City of
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New York y. Maul, 14 A.D.3d 499, 903 NYszd 304 (2010); Dowd v. dlliance Mortg. Co., 74
AD.3d 867, 903 N.Y.S:2d 104 (2d Dept. 201 0) Friar v. Vanguard Holding Corp., 718 AD2d
83,434 N.Y.8.2d 698 (2d Dept. 1980). Given the purposes to be served by the class action
device, which include economies of time and .eiffort:and the promotion of uniformity of decision,
and in view of the court’s ability to reverse O'r-rzevise class action status when necessary, thie
interests of justice require that, in a doubtful case, any érror be committéd in favor of allowing
the class action. See Globe Surgical Supply v. GEICO Ins. Co., 59 A.D.3d 129,871 N.Y.S.2d
263 (2d Dept. 2008); Liechtung v. Tower Air, Inc, 269 A.D.2d 363, 702.N,-Y,S.2d 111 (2d Dept.
2000). |

Upon a review of the prerequisites for céertiﬁcation of a class action as defined in CPLR
§ 901(a), the additional factors set forth in CPLR § 902, and the arguments presented with
respect to same by both parties, the Court ﬁnds that plaintiffs have satisfied said statutory
requiremerits. |

CPLR §203(f) states that, “[a] claim _a_sséert_ed in'an amended pleading is deemed to have
been interposed at the time the claims in the orizgiinal pleading were interposed, unless the
original p'lead'i'n_g'does_-not give notice of the tra’ins;actions', occurrerices, or series of transactions or
occurrences, to be proved pursuant to the ammé:l.ed pleading _('_cmpha'si's added).” In the instant

matter, plaintiffs are hot attempting to amend a complaint, but, rather; are requesting that an

entirely -new-"m'a'ttei"relate"back to'the ﬁl_iilg‘_ of a third—party ‘complaint in the previously filed, and

now settled, federal matter:
For the tule allowing relation back to'-d'a__fte of service or filing of the original complaint to
be operative in an action in which a party is add:_ed_ beyond the applicable limitations period, a

plaintiff is required to prove that (1) bo_th'cla'im_is arose out of the same conduct, transaction or
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occurrence, (2) the new party is united in 'interést with the original defendant, and by reason of
that relationship can bé charged with such nbti’cé:_e' of the commencertrent of the a¢tion that the
new party will not be prejudices in maint_ai‘n’ing% its defense-on the merits by the delayed,
otherwise stale, commencement, and (3) the new party knew or shiould have kiown that, but for
a miistake by the plaintiff as to the identity of the proper parties, the action would have been
brought against that party as well. See -Bumn-v.é Coupal, 87 N.Y.2d 173, 638 N.Y.S.2d 405
(1995); Mondello v. New York Blood .'C'en'ter-'G}eater New York Blood Program, 80 N.Y.2d 219,

590 N.Y.S.2d 19 (1992); Cardamone v. R_ica'rrqfr,-_ supra; Nani v. Gould, supra.

As a general matter, unity of interest, for purposes of this statute governing the relation
back of the limitations period, will be found wlfél'ere there is a relationship between the parties
giving rise to the vicarious liability of one for tjhe conduct of the other. See Mondellp v. New
York Blood Center-Greater New York Blood PéOgram', Supra.

The Court finds that the relation back dé)ct_'rine does not.apply to-the instant matter,
Theretore, the date of February 15, 2012, as '_coétained' in the Class Notice is not approved. The
applicable date for statute of limitations -purpos;ées is six years from'the filing of the Complaint in
this action. |

Accordingly, based upon the above, theébrant:h of plaintiffs” motion, pursuant to CPLR
§§ 901 and 902, for ait order certifying a'class of all employees of Miami Car Wash who cleaned
cars, dried cars or were car detailers for the appélicable. statute of limitations period; and for an
order designating plaintiffs Ramires, Manuel Ga:rma and Ramos as class reprcsentatife_s, and

their chosen counsel Monteiro & Fishman LLPas class counsel, is.hereb_y GRANTED.

[* 21] 21 Off 22



[FTLED._NASSAU COUNTY CLERK 10707/ 2020 02: 01 PN ENDEX NO. 616170/2019

NYSCEF DOC. NO. 44 ; RECELVED NYSCEF: 10/02/2020

The branch of plaintiffs’ motion for an iét)'rder directing defendants to provide contact
information (phone numbers, along with namesé'._a__nd- addresses) for all class members within
ten (10) days of the Court’s order granting thi's-érn_ofion,'is' hereby GRANTED.

The branch of plaintiffs’ motion for an éarder permitting plaintiffs to issue Notice to- the
Class to the Class Members, in the form 'annexé:d to the motion paper, is hereby DENIED at this:
time. However, it is further !

‘ORDERED that counsel for the partles shall confer with the. Court to determine the
appropriate content of any notice to be 'distribuied_to_ the workers. Counsel are- reqpeste_cl to
please contact Chambers, on a conference.-.teleyaéhone, call soa date and time to discuss the Class
Notice can be selected. |

All parties shall appear for a Certification ('-éonference in [AS Part 33, Nassau County Supreine

Court; 100 Supreme Court Drive, Mineola, New Y(:i)_rk,-on November 17, 2020, at 9:30 a.m.

This constitutes the Decision and Order of this Court.

| “““/":pf:NISEt’ﬁHFR’AJsc?\

Dated: Mirmpla, New York E N T E R E D
October 1, 2020 OCt 07 2020

NASSAU COUNTY
COUNTY CLERK'S OFFICE
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