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SUPREME COURT - STATE OF NEW YORK 

PRESENT: 
Honorable James P. McCormack 

Justice 

_________________ x 

SEAN M. McCARTHY, 

Petitioner(s )/Plain tiff( s ), 

-against-

COUNTY OF NASSAU, NEW YORK; NASSAU 
COUNTY DEPARTMENT OF ASSESSMENT; 
ASSESSMENT·REVIEW COMMISSION, 
LAURA CURRAN, in her official capacity as 
County executive; AND DAVID F. MOOG in his 
official capacity.as County Assessor for Nassau 
County; TOWN OF OYSTER BAY; and 
PLAINEDGE UNION FREE SCHOOL 
DISTRICT, 

Respondent(s )/Defendant( s). 
__________________ x. 

The followingpapers-read on this·motion: 

TRIAL/IAS, PART 18 
NASSAU COUNTY 

Index No. 607458/2020 

Motion Seq. No.: 001, 002, 003 004 & 
005 

Motion Submitted: 9/23/2020 

Orders to Show· Cause/Supporting Exhibits/Memoranda of Law ........ ,XX 
Notices of Motion/Supporting Exhibits/Memoranda of Law ............... XXX 
Affirmations/Affidavits in Opposition .............. ; ................................. XXXX 
Me111oranda ofLawin Opposition ...•.... ; .................... ~····-·~;······;·~ ......... XX 
Reply .. A{fi:nn.ations ... , ............. ··~ ............ :.. .. ~ -~·•·•~ .... ·~ ........ ~.:.. ~ -~ .... u·.• ._ .... , ....... _,u 1••t t••·1·~·t•• t t'•tt:XX 
Memoranda of Law in Reply .......... , ..... ; ...... :·'.· ............. ~···· .. '. .. ·:·· .. '. ..... ... XX1 

1the court heard ora.I argwnents on: all motions on September 23; 2020. The court took into consideration 
those arguments, as well as all the motions papers, in reaching its decision .. 
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Petitioner/Plaintiff, Sean McCarthy (McCarthy); moves this court by order to show 

cause(Motion Seq. 001) for a preliminary injunction enjoining all Defendantsfrom 

levying and collecting taxes through the Nassau County Reassessment Phase-In Act·of 

20202• McCarthy moves separately by order to show cause (Motion Seq. 002) for a 

temporary restraining order (TR0}3 and a preliminary injunction enjoining all Defendants 

from• levying and collecting taxes. pursuant to the Reassessment Phase'" In Act of 2020; 

Defendant, Plainedge Union Free School District (the District) opposes McCarthy's 

motions and moves to dismiss the petition and complaint (Motion Seq. 003) pursuant to 

CPLR §321 l(a)(?). Defendant, the Town of Oyster Bay (the Town), opposes .IvfcCarthy's 

motions and moves to dismiss the petition and complaint (Motion Seq. 004} pursuant to 

CPLR §32Il(ti.)(7). The Town does not oppose the District's ]Jlotion~ Defendants, 

County of Nassau, New York, Nassau County Department of Assessment, Assessment 

Review Commission, Laura Curran; in her official capacity as County Executive; and 

David F. Moog in his official capacity a.s County Assessor for Nassau County (the County 

Defendants) oppose McCarthy's motions and move to dismiss the petition and complaint 

(Motion Seq. 005) pursuant to CPLR §3211 (a)(7). The County Defendants do not.oppqse 

theTown's or the District's Motions and neither the Town nor the District opposes the 

2The ReassessnientFhase~Ir1 Act of2020 is codified in Nassau County AdministratiVe Code 6s34.6 

3The order to show cause.for the TROwas presented to this court oi1Aligust27, 2020. Believing that 
granting theTROwouldhave awarded McCarthy bisuldmate relief,.the court deriiedthe TRO. 

2 
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County Defendants' Motion. McCarthy·opposes the District's, the Town's andthe 

County Defendants' motions. 

McCarthy commenced this hybrid.Article78rnatter by summorts and complaint 

dated July21, 2020. All Defendants moved to dismiss in lieu of answering the complaint 

and petition. The complaint and petition contains five causes ofaction, to wit: (1) 

violation of Federal equal prote:ction and due process, (2) violation of New York State 

equal protection and due process, (J) violation of New York State Constitution Article 16, 

Section 2, (4) violation of42 USC § 1983 and (5) a stay pursuant to Art. 78. 

McCarthy is a resident and homeownerin Nassau County, New York. 

Specifically, he owns a home at 217 N. Hickory St., Massapequa, located within the 

Town of Oyster Bay and the Plainedge UnionFreeSchool District. McCarthy's home 

was built in early 2017, and he purchased the home in December 2018. His neighbor at 

218 N. Hickory Street has a house nearly identical to McCarthy's. It was built around the 

same time, is on the same size: lot, is the same style, and is the same size except it has a 

little less than 200 square feetmore floor area. This matter involves the impact of the 

ReassessmentPhase-In Act of 2020 has on McCarthy as compared to his neighbor and 

many other Nassau County homeowners . 

. In 20 10, the prior Nassau County administration put a. "freeze" on home values for 

real es~ate tax assessment purposes. For the next seven .yea.ts, the assessed values of all 

Nassau County homes remained the same. The amount ofreal estate tax revenue is 

3 
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determined by the budget, and not by the amounts collected. If homeowners grieved their 

taxes and were successful in getting a reduction, they would pay less· taxes, butthe 

amount of the reduction would then be spread out among the remaining homeowners. 

This. creates a system where homeowners who do not grieve their taxes have their taxes 

increased due to the reductions received by the homeowners who did grieve their taxes. 

Asan illustration, assume there are lOtotat·houses in Nassau County, and the total 

tax revenue in the budget is $1,000.00. Based upon assessments, each resident was to pay 

$100.00 in taxes. Then asswne five of the residents grieved their taxes and five did not. 

The five that grieved their taxes each-received a·$20.00 reduction. Their taxes would. 

eachbe reduced to $80.00. But the $100.00 in total reduction wouid·then get spread out 

among-the five homes that did not grieve theirtaxes. Nassau County would still receive 

$1000.00 in tax revenue, butwould receive $400.00 from thehomes that grieved their 

taxes and $600.00 from the homes that did.not grieve their taxes. In other words, the 

homeowners who did not grieve their taxes had to shoulder the reductions of those who 

had_. by having their taxes increased by a combined $100.00. 

From 2010 to 2017, this system was in place in Nassau County, and atthe same 

time the assessed value of the homes remained at the 2010 level. In 2018, the current 

administration commenced a reassessment of all homes, and this reassessment was 

completecl in 2019. The reassessment stopped the "freeze" and intended to bring the 

assessed.value ofhotn~s current, meaning to their 2019 values. Howeve:r, dµe to the . 

4 
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freeze, and the factthatmany residents grieved theirtaxes·each year, many homes were 

under assessed and under taxed. These homes were likely to see a significant increase in 

their taxes under the reassessment. the homes where people did not grieve their taxes 

were over taxed, and would likely see a reduction in their taxes. In an attempt to prevent 

the ''shock" of having many homeowner' s real estate taxes increase drastically, the 

current administration soµght to institute a five year "phase in" of the reassessment 

Under the phase in, the under assessed, under taxed residents would have their assessed 

value, and tax burden, increased gradually over a five year period. To enable Nassau 

CoWlty to institute the phase in, the New York State legislature passed enabling 

legislationRPTL §485-u. The Nassau County Legislature then adopted the Reassessment 

Phase-In Act of2020 on March 23', 2020. 

The Phase-'In Act impacted all Nassau County homes except for those that had 

improvements or reductions or removal of other exemptions. Specifically, the Act stated 

that the phase in "shall not include assessment increases due to a physical improvement or 

arern.oval or reduction ofan exemption on property." This exception had a very different 

impact on McCarthy's home and that of his neighbor, as well as many otherhomes in his 

area. Under the reassessment, McCarthy's house (217 N. Hickory) hada fair market 

value (FMV) of $80(5;000.,00 and his neighbor (281 N. Hickory) had.a FM:V of 

$821,000.00. Without the phase in, McCarthy would pay $22,986.75 in taxes and his 

neighbor would pay $23,414.54. With the phase in, McCarthy pays $36~870.75 and his 

.5 

.. ------ ................ ,_ ...... , .... ·····-··· -··· ........ ··-·-· .... --·-·-- .. --·- .............. -··--- ....... ··5· ... of2 z-·--··· --·· .. ·- .. 
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·-neighbor pays $25,434.41. Even-homes thathave a significantly higher FMV than 

McCartlif s would pay-anywhere from _$.10,000.00 to $ .12,000.00 less than him in taxes·. 

For example; McCarthy .references a home at 240 N. Walnut.Street in .Massapequa that. 

has a FMV of $940;000.00 but will only pay $26,898;26 in taxes. McCarthy argues that 

reijl estate taxes· of $J6~_g70. 75 are more appropriate for a home •-with a ·pivfV in ·excess of 

:$1,200~,ooo .oo. 

The cause of the difference in tax amounts is the exemption for improved 

properties'inthe Phase~In Act". McCarthy's property was built in 2017, but the permits 

were not filed until 2018. The Reassessment, and the Phase-In Act,- loQk back two. years,,. 

to2018, and thus McC~_rthy's prQperty is-.seert a$. having improvement$·iil 201-8. 

Therefore, he is not eligible for the benefits of the phase in. His neighbor's property was 

built around the same time McCarthy's.home was built, but the·permits were filed in 

2017. As a result~ the neighbor'·s propertyis not consiqereq. an improvec;l prop~r:ty in 

20 I 8, and it receives the full benefits of.the phase in. Due to the dispi;11;-ate impact the 

· phase-_in act had on McCarthy artd his nearly identical neighbor~ as well as other 

·.neighbors, McCarthy col11lhencedthis action argui11:g the Phase In Act is unconstitutional. 

MCCARTHY'S PETITION (MOTION SEQ. 001), 
MCCARTHY':S MOTiON FOR A TRO AND. 

PRELIMINARY INJUNCTION (MOTION SEQ. 002) 
AND.THE:-COUNTY DEFENDANTS' 

6 
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It is well established that to prevail on a motion for preliminary injunctive relief, 

the movant must clearly demonstrate a Hkelihood of success on the merits, the prospect of 

irreparable hann or injury if the relief is withheld and that a balance of the equities favors 

the movanfs position(see Wheaton/TMW Fourth Ave;, LP v. New York City Dept. of 

Bldgs., 65 ADJd 1051 [2d Dept 2009]; Pear/green Corp. v. Tau ChrChu, 8 AD3d 460 

[2d Dept. 2004] }; The decision to grant a preliminary injunction is committed to the 

sound discretion of the court (see Tatum v. Newell Funding, LLC., 63 AD3d 911 [2d 

Dept 2009]; Bergen-Fine V; Oil Heat Inst, Inc., 280 AD2d 504 [2d Dept. 2001) ), as the 

remedy is considered to be ~ drastic one (see Doev. Axelrod, 73 NY2d 748 [ 1988]). 

Consequently, a clear legal right to relief which is plain from u,ndisputed facts must be 

established (see Wheaton/TMW Fourth Ave., LP v. New York City Dept. of Bldgs., 65 

AD3d 105L, supra; Gagnon Bus Co., Inc. v. Vallo Transp., Ltd .. , 13 AD3d 334 [2d Dept 

2004]; Blueberries Gourmetv. Aris Realty, 255AD2d 348 [2dDept 1998]). 

Article 63 of the CPLR governs the issuance of preliminary injunctions artd 

temporary restraining orders. Pursuant to CPLR § 6301, a preliminary irtjunctionmay be 

granted in an action for perman~ntinjunctive relieftorestrain the defendant, during the 

pendency of said 1:1ction, from doing that which the plaintiff seeks to enjoin permanently, 

4Because the County's motion could render the petition and the Co-Defendants' motions moot, the court 
will consider that incition together with McCarthy's petition and motions. Fµrther, during oral arguments, it was all 
· but conceded that the District and the Town were not proper parties to ihis litigation. · 

7 
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·by the.finaljudgn:ient. Jn·addition, apreliminary in.junction may be gralited in,any action. 

where it appears that a defendant threatens, or .is about to do, ot is doing, . .or procuring to 

be done, an actin violation ofthe plaintiffs rights, re~pecting the subj_ect of the action, 

which is. likely to .render the judgment ineffective. To constitute the "subject of the 

action" within the contemplation •of CPLR § 63.01 ~ the. property or ass~ts for which 

restraint is sollghtmust be uni_que or s_ufficiently specific: .and the: very ·object Qf the claim 

giving rise to the demand for preliminary :injunctive relief (see Credit Agricole Jndosuez 

v. Rossiyskiy Kredit Bank, 94 ·NY2d 541 [2000]; Coby Group, LLC v. Hasenfe/d, 46 

AD3d .593 [2d 0ep(2007]). 

Likelihood of Success on the Merits 

Regarding the 'equal protection and due-process. claims, McCarthy acknowledges 

thatneither the Federal constitution nor· the New .York State c6nstituti.on .require. that all 

taxpayers be treated the same. (Foss v. City of ft_ochester-, 65 NY 2d 24 7 [ 1985]). 

Instead, the constitutions require '' ... that those similarly situated be treated uniforinly." 

Id.at256. The Foss case is cited.to by·allparties and shares some similarities with the 

·mattet··hereiil. In Foss, the city of Rochester passe4 legislation that. differentiated 

· between two types of properties, homestead @nd non .. homestead. Homestead. prop~rties 

were largeiy residential properties· with no more than three families living on them. Non­

homestead ·were largely commercial properties that included properties with four or more 

8 
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families living 011 them. The Fo$s court did not take issue with taxing the two classes 

.differentiy. or-that the.non-homestead pi:'opertiefshoul.dered new.:-ly doµ.ble the.~ burden 

.despitethefactthat there were nearly an equal number ofhornestead a,nd non".'honieste.ad 

properties. The problem in Foss was that non-homestead properties within the city limits 

ofR.ochester were taxed ij different rate t}lan non-homestead properties outside. the city 

limits~. eveif though all ·such properties were within the same c.ounty. this was· caused .by 

a: situation not present .in the within matter, in that within th~ county there were separate 

assessing units that could levy taxes. Regardless, the Foss court made it clear that such 

geographical distinctions were:not ''per se prohibited';~ but under the facts ofthat case· 

result<!d in ''invidious discrimination'\ 

To be dear, the court; s issue in Foss was not creatin~I two classes and treating 

them differently, but was·the treatment of similarly situated parties within the same class: 

Monroe CoUJ1ty js t~xing.n.on-homestead property in. 
Rochester at a higher rate than similar non-homestead 
properties outside of the City of Rochester simpiy because, 
under the provisions ofartide 19, Rochester iinpQ$es ahigher 
share of the tax levy on non-homestead properties :than do the 
other towns irt the county. Id. at 257. 

Relyi9-g on Foss and other authority, McCarthy argues that the. Phase, In Act treats 

him·differently that those similarly situated. He likens the Phase.In Act's impact upon 

him and his neigb.1:ior, and-other properties. within ~he Town, to the impacts upon the 

9 
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similarly situated non-homestead properties in Foss. Citingto Allegheny Pittsburgh Coal 

Co. v. Commission of Webster Cty., 488 US 336 (1989), he states that it is 

unconstitutional toreassess one property at FMV while assessing a similarly situated 

property at less than FMV .. In Allegheny, taxes were to be based upon FMV. Where a 

property was recently sold, the tax rate was basedupon 50% of the sale price. For 

properties that were not recently conveyed, the tax rate ended up being considerably 

lower. One of the plaintiffs in Allegheny paid 33 times more in real estate taxes than a 

similarly·situated property simply because the plaintiff's property had been recently 

conveyed and the neighbor had not. The United State Supreme Court found that such a . . 

signific{lntdifferienceviolated the plaintiffs; equal protection and due process•rights. Id. 

Perhaps most closely aligned to the facts of this case, the Appellate Division, Third 

Department inMontgomeryv. Board of Assessment Review o/Town of Union, 30 AD3d 

747 [3 rd Dept 2006]}found, on a IT1otion for summary judgment, that an issue fact existed 

as to whether a tax system where newly constructed homes were taxed based upon FMV, 

but older homes were not, was improper. The Montgomery court does not explain what 

basis the older homes were taxed on. 

McCarthy alleges that dividing properties into new cotistruction and not new 

construction has no rational basis, and is arbitrary and capricious. The court must note 

thatwhile McCarthy repeatedly uses the phrase "new construction", the scope ofthe 

exception of the Phase In Act .is much broader in that it includes improved properties, not 

10 
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Based upo11 the aforementioned. authority, among others, McCarthy .claims he faces 

the same type of discrimination as the taxpayers in those cases atthe hands of the Phase­

In Act, leading to the conclusion_ that he will likely succeed on the merits onhis 

constitutional claims. As his 4 2 USC § 1983 claim is based upon the denial of his equal 

prbtection and due process rights, they are linked together and he has a likelihood of 

success on that claim as welL 

As for his procedural due process claims; McCarthy alleges the timing of the 

adoption of Phase-In Act deprives him of the ability to challenge his assessments for 

2020~2 l and 2021-22 tax years. 

Finally, as for his claim pursuant to New York State Constitution Article 16; 

Section 2, McCarthy quotes the section directly: "The legislature shall provide for the 

supervision, review and.equalization of assessments for purposes of taxation. 

Assessments shall in no case exceed full value." The Phase In Act results in his property 

beingtaxed at a rate up to 60%higher than fair marketvalue. 

Irreparable Injury 

Because he ha:s been denied constitutional rights, McCarthy argues that irreparable 

injury is presumed. (Mitchell v Cuomo, 748 F ;2d 804 [2d Cir. 1984 ]). Further~ he claims 

that the higher tax burden has dhninished the value of his hoille, p:i;evertting him from 

11 
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selling· it and recovering its fuU FMV. Finally; he alleges that if he is forced to pay the 

phase-in rate oftaxes, he will never be able to recover his overpayment shouldthe act be 

found unconstitutional at a later time due to the fact of ever increasing tax rates to cover 

the taxes not paid by the undertaxed, under assessed properties. 

Balance of the Equities 

As for the balancing ofthe equities, McCarthy claims that if the Phase In Act is 

allowed to proceed, and he must pay ·the. phase in tax rate, he will be forced at a latertinie 

to seek a refund. As argued supr(l, he claims that he will never fully get his refund 

becaµse the under taxed, under assessed properties will not be paying their share, meaning 

homes like his will continue to get increases in taxes. In other words, by seeking and 

being entitled to a refund, he is in essence· causing the County to raise his taxes. 

The court notes that, other than seeking a TRO which has been denied, the 

arguments in favor of a preliminary injunction in Motion Seq. 002 are virtually the same 

as those in support of the petition and complairtL 

The County Defendants both oppose the petition and complaint artd the motions, 

and also move to dismiss the petition and complaintpursuant to CPLR §321 l(a)(?). In 

reviewing a motion to dismiss for failure to state a cause of action pursuant to CPLR § 

3211 ( a )(7); the court is to accept all facts alleged in the complaint as· beirig true; accord 

plaintiffthe benefit of every possible favorable inference, and determine only whether the 

12 
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·alleged facts fit within any cognizable legal theory (see.Delbene. v: Estes, 52 AD3d 647 

_[2nd Dept. 2008];: see also 5 ll W.232nd owners Corp. v. Jennifer Realty Co., ·98 NY2D 

144 [2002]. Pursuant to CPLR §: 3026~ the complaint is to be liberally construed. Leon v. 

Martinez., 84 NY2d 83 [ 1994 J. I tis· not the court's function to determine whether plaintiff 

Will tdtimately b~ .. successfulin proving the allegaiions. Aberbach v. Biomedical Ttssu.e 

Services~ 48 AD3d 716 [2nd D~pt. 2008];.see also EBCl.. ln,c. ·v. Goldm(ln Sachs & Co;, S­

'NY3D 11 [2005]. 

The pleaded facts, and any submissions.in opposition to the motiC>rt, are ac:cepted 

-as true ai:J,d given every favorable .inference (see· 511 W... 323nd Owners Corp; v. Jennifer 

,8.ealty Co .. , 98 NY2dat 151-152;· .. Dana v. Ma/co Rea/ty;..Jnc., SJ .AD3d 621 [2dbept 

2008]; Gershon v. Goldberg, 30 AD3d 372, 373 [2d Depf2006]). However, a court may 

consider evidentiary material submitted by a def~ndmit in support of a motion to dismiss a 

complaint putsu~t to CPLR § 3211( a)(7) (.see.-·QPLR, § -3211 [ c ]; Sokol v; Leader; 7 4 

AD3d at 1181). f'When evidentiary mat~rialis considered" on a motion to dismiss a 

complaint pursuant to CPLR § 3211 (a)(7); the criterion is whetlu~r the plaintiff has a 

cause of-action, not whethertlley have properly stated one, and unless· it has been shoWn 

· th.at a materiaf fa9t as claitt1ed is not a fact at all or that no significant ·dispute exists, the· 

dismissal should rtot be grant~d (Guggenhe.fmer v. Ginzburg, 43 NY2d at 27S; see Sokol 

v. Leader, 74 AD3d at 1182). 

The County Defendants start out by arguing· the well-settled law that a legislative 

i3 
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act, such as the Phase In Act; has a strong presumption of constitutionality. (Hotel Dorset 

Co. v. Trust/or Cultural Resources a/City ofN.Y, 46 NY2d 358 [1978]). Further, the 

County Defendants cite to Foss, supra, that taxpayers do not need to be treated the same; 

but that those who are similarly situated should he treated uniformly. 

The CountyDefendants claim that McCarthy does not have standing because the 

Phase In Act, by exempting him from its reach, does not impact him merely because he 

may face a''less immediate reduction in property taxes.'' The court rejects this argument 

outright. McCarthy has very clearly established he is impacted by the Phaseln Act due to 

a. nearly 3 3 1 /J% increase in his real estate taxes. 

Assuming he does have standing, the County Defendants argue his constitutional 

tights have not been violated, and cite to Tax Equity Now NY LLC v City a/New York, 

182 AD3d 148 (l5t Dept2020). In Tax Equity, the plaintiffs make a similar ar,gumentto 

McCarthy in that their constitutional rights have been violated based upon the fact that 

they ate being treated differently for real estate tax purposes than those similarly situated 

·tothem. The Real Property Tax Law set tip.four classes of property inNew York City, to 

wit: Class l"'.' one, two and three family residentialproperties, Class 2- all other residential 

property including condominiums, cooperatives and rental buildings, Class3., utility teal 

property, and Class 4- all other real property. The RPTL also contains a tax cap on each 

class of properties. For Class I properties, assessed values may not increase more than 

.6% in one year, or more.than 20%in any five year period. 

14 
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The Tax Equity. plaintiffs· argued, .. inter .aNa, that ihe tax cap was unconstitutional 

because certain Class 1 properties would appreciate at a faster rate than other$, teslllting 

in the rapidly appreciating properties belltg under assessed when compared to more 

properties whose value appreciated slowly~ The FirstDepartment ackhowiedged that 

pfaii11tiff,s argumentwas accurate., and that there was disparate treatment within ·a single. 

class, but.still found the legislation was constitutional:. 

Even though plaintiff is· correct that the statutorily· imposed 
a.ssessmerit caps.provided .for in RPTL 180-5(1) have a 
differerit effect on otherwise similarly situated Class One 
.Properties based on how.much these properties have 
· apprecfat~d, such.differenteffect is not actionable here 
beqause the legislature has a rational· basis for making a 
d.i.stinction.. bt!h3/een · thos.~ properties which apprec.iate ra,pidly 
and those which appreciate ·more gradually. 1be legislature: 
adopted the assessment caps provided for in RPTL 1805(l}to 
protect homeowners from sudden drama.tic tax increases 
whfoh would make continued hqme ownership more 
burdensome and UQ.affordable for many homeowners. This 
distinction· is not palpably ·~bitrary,. doe1i• .notaqiot)iit to 
invidious discrimination and is rationally related to the 
achieven,.ent of a le.gitimat¢ gov~rnmental purpose~ Id. at. 
158, citing to Trump v Chu, 65 ~2d 20 [1985](einphasis. 
added). 

The Tdx. Equity court then cites to Foss, supra, for the proposition that taxpayers need not 

be treated equally, but tllat those within tlie same class be. treated unifornily. In citing to 

Nordlinger v Hahn, 505 OS 1 ( 1992)~ the Tax Equity court found it was nor-a violation of 

equal protection that the tax caps created '~dramatic d1sparaties" among similarly sitµ~ted 

property owners, because the tax caps rationally furthered a legitimate state purpose.! In 

15 
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Tax Equity; that state purpose, like in the within matter, was to avoid the shock of sudden 

·.increases in property taxes. Tax Equity at 158. 

Relying on Tax Equity, Nordlinger and other authority, the County Defendants 

herein argue that the Phase In Act cannot be found unconstitutional. This court is 

constrained to agree. Though the Tax Equity court was dealing with a tax cap; as opposed 

to an exemption for improved property, the result of disparate treatment among similarly 

situated properties is the same. Herein, the Phase InActis applied unifonnly among the 

class, even though sometaxpayersreceive a:greater benefit from it. Id. 

Further, this court finds that Foss, supra, is distinguishable from the facts herein. 

In Foss, there were a number of different taxing units, and because of that properties 

within the same class were taxed differently based upon where they were located 

geographically and which tax unit they were in. Because some were impacted by mote 

than one taxing unit, they were taxed a completely different rate than those in other taxing 

units. Herein, like in Tax Equity, there is one taxing unit, Nassau County, and that one 

law is applied uniformly among all properties, even t11.oughtheimpact of it varies on 

certain homeowners. 

McCarthy; s argl.lITient that treating new construction differently 'than existing 

hmnesis unconstitutional is further unavailing, The U.S. Supreme Court in Nordlinger, 

supra, clearly finds thata taxing authority may treat new construction differently: 

.. ;the State legitimately can conclude that a new owner at the 
time of acquiring his property does not have the same reliance 

16 
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interest warranting prQtection against higher taxes as does an 
existing owner. The State may deny a new owner .atthe point 
of pµrcha.&~ the rightfo "lo.ck in~' to the s.ame assessed vaiue 
as· ts enjoyed by·an existing owner of comparable property, 
because .an existing owner .rationally may be thought to have 
vested expectations in his ·property or home that are more. 
deserving of protection than the anticipatory expectations ofa 
new OWl].er at th~ point of purcha.$~'. A new owner· has full 
infQrtnation about the ·scope of future tax liability ·before 
acquiiingtheprdperty, and, ifhe thinks the future taxburden 
is too demanding, he can decide .not to complete the purchase 
ata\l. By contrast, the existing owner, already saddled with 
hi!;;. purchase, does not hrwe the optiQn o.f deciding notto buy 
his home..ifJaxes become prohibitively higlt NiJrdlirigerv. 
Hahn at 12-13. 

·.McCarthy purchased his property in Decembet 2017, which was a month after the County 

Executive election had been decided, and where the winrth1g parcy had ran on :.a platfonn 

of reassessment and changing the real estate taxing system. That McCarthy may approve 

of the reassessment, but disapprove of the Phase In Act does not change. the factthat he 

Was in the po~ition described in Nordlinger: 

Whatis harder to reconcile is the neighbor across the street. the tax rolls in 

Nassau. County look back two ye~s. No argument is made thEt,t this look back period is 

unconstitutionai or void for some other reason. Nor does the coµrt so tind, or would it so 

find if the lookback was .one ye·ar~ or three years.; Of course, if it was one ye@.!~ McCarthy 

and his neighbor would bene{it from the phase in, and 1f it was three years~ ndther of 

them would benefit from the phase in. As.it is., the look back is two years, and because 

the permits fot McCarthy' s],roperty were filed in ·2018, the phase.in exemption applies to 

17 
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him. It may not seem fair, and the court agrees it is not, buttliat does not make it 

unconstitutional. The line hadto be drawn somewhere, and no one complains that a two 

year look back is unreasonable; As such, the distinction between McCarthy and his . . 

neighbor results in each ofthem being impacted differently, butnotin an unconstitutional 

manner. 

McCarthy further argues that it is unconstitutional to assess his home based upon . . .. 

FMV while assessing other homes at less than FMV (See Montgomery V; Board of 

Assessment Review Town of Union, supra). He claims that while the County defendants 

use a different vernacular, in thatthey claim that all,parties are taxed based upon FMV 

but some are entitled to a certain exemption, it is a distinction without substance. In the 

end, onehouse is assessed at FMV andanother is not. The problem with this argumentis 

not in its logic but its application. There are numerous exemptions of which McCarthy 

does not complain that some of McCarthy's neighbors may be entitled tothat he may not. 

Forexample,ifMcCarthyis not a veteran, but his neighbor is, his neighboris entitled an 

exemption that McCarthyis not. The same can be said for his neighbors that are over 65 · 

years of age. While McCarthy and his neighbors may all be entitled to the ST AR 

exemption, and it is alleged McCarthy has taken advantage of it, his neighbors who are 

over the ag~ of 65 actuaUy get a bigger exemption than he does. FinaUy; there is an 

exemption for clergy-owner property. The argumentthat none ofthese reductions are 

"exemptions" but just an excuse to base real estate taxes on something less than FMV · 
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would be hard to argue logically, but they are accepted as exemptions; they are referred to 

asexemptionsin the lawandin theNew York State Constitution, Art. 16 §!,and.they are 

not being challenged as being exemptions. This court cannot reconcile orjustify allowing 

the ST AR exemption to remain legal as an exemption, but reject that Phase ... In act because 

it is OI1ly an "exemption" in name. In the encl, the impact is exactly the same- residents 

pay less in property taxes than they would have absent the exemption. 

Ths court does not find its reasoning at odds with the holding in Montgomery v. 

Board of Assessment Review of Town of Union. In that case,the court foundthat new 

construction was taxed at FMV and older homes were hot. Herein, the court finds that all 

properties are being taxed at FMV but some are entitled to an exemption that others are 

not. To the extent· that this·. court's reasoning can be seen as. contradictory to that of 

Montgomery; thiscourt·then declines to follow the reasoning of Montgomery, and 

chooses to follow the reasoning ofTax Equity, supra, 

In light of all the foregoing, the court finds that McCarthy has failed to establish a 

likelihood of success on the merits of the constitutional claims. Further, as his 

§1983 claim was linked to the alleged violations of his constitutional rights, he does not 

have a likelihood of success on themerits·ofthatclaim as well. 

Turningto hisNYS Constitutional Art. 16, Section 2, argument, the court notes 

thatthe Tax Equity court found that Art 16, Section 2 only applied to the New York State 

Legislature: " ... to. the extent plaintiff argues that the City defendants, separate frorh the 

19 
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State defendants, have failed to equalize<assessments, this section ofthe New YorkState 

Constitution is clearly directed l:lt the state legislature· and does not in any way apply to the 

City defendants.'1 Tai Equity at 163. McCarthy complains that the First Department 

offers no authority for this finding, and that the state has the power to delegate taxing 

authority to other municipalities. While it is true the Tax Equity court did notcite to any 

caselaw indicatingArt 16. Section2 onlyappliesto the state, McCarthy offered no 

authority that states it applies to every municipality in the state. However, assuming it 

does applytotheNassau Coµnty legislature, the court finds the Phase in Act does not 

violate Art. 16 Section 2. Based upon the terms of the Phase In Act, McCarthy has not 

established that the property is being taxed atgreater than "full value''. As such, the court 

finds McCarthy is unable to establish a likelihood of success on the merits ofthe Art. 16 

Section 2 claim. 

For similar reasons, the court finds that the complaint and petition. fails to state· a 

cause of action. The court finds no evidence of a constitutional violation of any section 

of the Federal or N:ew York State Constitutions, nor has McCEµihy stated a claim alleging 

his civil rights have been violated under 42USC §1983. The.Art. ?&must also.be 

dismissed as McCarthy fails to state a claim that any &ction by any of the Defendants was 

arbitrary or capricious. 

Finally, the motions of the Districf(Motion Seq. 003) andthe Town(Motion Seq. 

004) will be granted. Neither entity was a proper party to these proceedings as they had 

20 
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· no control over the amount of tax paid by McCarthy. Their only authority wa,s to coll~ct 

taxes assessed by the County Defendants and tum it over to the County Defendants for 

the County Defendants to then disburse. Further, by dismissing the cmnplaintagainst the 

County Defendants, the complaint against the District and Town have been rendered 

moot. 

Accordingly, it is hereby 

ORDERED, that McCarthy's motion for a preliminary injunction (Motion Seq. 

001) is DENIED in its entirety;. and it is further 

ORDERED, that McCarthy;s motion for a TRO and a preliminary injunction 

{Motion Seq. 002) is DENIED in its entirety; and itis further 

ORDERED, that the County Defendants; motiqn to dismiss the complaint and 

petition for failing to state a claim pursuant to CPLR §3211 ( a)(7) is GRANTED in its 

entirety; and it is.further 

ORDERED, that the District's motion to dismiss the complaint and petition 

againstthem for failure to state a claim (Motion Seq. 003) is GRANTED as the District 

was not a proper party to this proceeding and as dismissal of the complaintand petition 

against the County Defendants ten.der the complaint and petition moot as againstthe 

District; and it is further 

ORDERED, that the Town's motion to dismiss the complaint and petition against 

thern for failure to state a claim (Motion Seq.·004)is GRANTED as.the District was not a 

21 
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Jlr(}per party to this proceeding .arid as dismissal of the complaint and petition against the 

·County Defendants render the ·c()lJ].plaint and l'etition moot as .against the Town .. 

The court has c·onsidered all other arguments raised by the parties; including the 

arguments about the alleged lack of notice of the passage of the Phas.e In Act.and finds 

.them all to be without·merit. Any relief not specifically·granted is denied. 

Th¢ complaint and petition are dismissed. 

This constitutes the Deci~ion and Order ofthe Court, 

Dated: -September 29, 2020 
Mineola; N.Y. 

ENTERED 
Oct 07 2020 

NASSAU COUNTY 
COUNTY CLERK'S OFFICE 
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