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" At an IAS Part 65 of the Supreme Court of the State -
of New York, County of Kings at a Courthouse
Located at 360 Adams Street, Brooklyn, New York
on the {&th day of February, 2021.

PRESENT: HON. LOREN BAILY-SCHIFFMAN
) - JUSTICE

In the Matter of the Applncatlon of

80 CRANBERRY STREET LLC,
Petltloner

Index No.: 500440/2020
.l\'/loti-on*Seq.#l-4. v
DECISION. & ORDER

For a Judgment Pursuant to Artlcle 78 of the Civil Practice
Law and Rules .

- against .

NEW YORK STATE DIVISION OF HOUSING AND.’
COMMUNITY RENEWAL, and '

CRANLYN TENANTS ASSOCIATION
~  Respondents.

et

As reqwred by CPLR 2219(a), the following papers'were cons1dered in the review of this motlon ‘

PAPERS NUMBERED

Notlce of Petition, Affldavuts Afflrmatlon and EXhlbltS

NYS DHCR’s Affirmation in Opposition’

NYS DHCR’s Memorandum of Law"

Cranlyn Tenants Association’s Affidavit in Opposmon

Petitioner’s Reply Affirmation S

Cranlyn Tenants Association’s Notice Motion, Affidavit, Affirmation and Exhibits

DHCR’s Notice of Cross-Motion, Affidavit, Afﬁrmatlon and Exhlblts :
- Reply Affirmation

Petitioner’s Notlce of Cross-Motion, Affldavut Afﬁrmatlon and Exhlblts )

W NGOV WRR

~ Upon the onregobivng. papers, 8'0.Crva.nberry S‘tréet\ I_.EC (";Pet'ifi'oner’:’)bet»itions this-‘Cou_rt for
a'n 6rdef pursuant to ArtiEIe 78 of ;ch-evC'PvLR: (}) direc_:ting the‘Re.vc,ponc‘lent,’-New.’Yo.rk}State
.Division_of HoqsiEng and Comnﬁuni.ty‘Reriewal v("DH,CR"), té mo'di.fyvit_'s MCI O_rd"ér,to thé -extent of
granting a-MCl rent inc'réase for’aparfm.ents AN, 7M, 8M land 1'1F, and vau.thorizing Petitidnér

to increase rent for these apartments in connection with the exterior consultant; (ii) re\/;ok’ing
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and/ér annulliﬁg the Or'dér and Opinion Grét_mting ln.‘Part .Petitiorv\ fbr Adrﬁinistfaiivé Review -
-issued by the Deputy Commissioner or; Nov'emvber 7, 2019; (iij) togeth.er’ with s'uc.h‘ other and
further relief as this Courf deems just and proper. Respondent Cranlyn Tena:nts Association
(“Tenants Associia‘tio.n”) -moves this Court for an Order combelling,;ofﬁpliance with the rules | ~
and ‘reg‘ulation.s promulgated b‘y I?HCR and_‘\‘/Iaca'ting and gnn,ﬁlliﬁg the Order and Opinion is§ued
by DHCR date{d Novérﬁber'7, 2019. DHCR,cross-mer; this Court for énAOrder, pursuant to CPLRV
3211 (a}(5), dismissing .Ten'ant..s _Associa'tivon's mofion to vacate and annul DHCR’s Order on the
v'ground that it was filed after the statufe of Iimitétions had expired. Petitioﬁer moves thi's'Couft _
for an Orde‘r, Apursdant to CPLR 3211(5)(5) a‘nd (8), denying and/or d-ismissing Ten;nfs
Association's. motioh'dated A.ug‘us't 6, 2020 seeking to vacate ahd aanI ISHCR'S'VOrder an.d
Opinion.
_Backgréund
| On or about May 31, 2006, Petitioner made major capital impfovements (.”MCI”) to 80
Cranberry Street, Brooklyn, NY, including éxterior réstoration, exterior consultant and ter;'ace
and roof repIacerﬁent‘s’. . Bvased on'n said NICIS, DC-HR's Rent Administrator issued. an Orde:r oﬁ
Sep£ember .9, 2013, granting Pe.t>itioner's.abplication for a rent increase. Tenants Association
then petitiohecj for admfnistratiVe review. By Order datedv Noygmber' 7, 2019, the Deputy
’.Commissioner (.::f DHCR modified the September. 9, 2013 Order and ruled that four
'apartments—4N, 7M, 8M and 1'.1._F—-were permanently exempt ‘from the MCI rent increase. In -
hisvruling, thg Deputy Commissioner noted that on November 18, 2011, DHCR’§ inspector found .
that nine apai’tments—invcv:luding the four in-questi'oh—'showed sigﬁs of curre'ht’or passed leaks,

including cracked and crumbling plaster, water blisters, water stains or'Iea'ks.
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AN

on January 6, 2012, fDAHCRV requested. Petitibner ré.so'lvvev the defect’s'i,T_hereafter,
Petit'ioher c‘Iairhed f'that»repair.s were completed tq the nine apartm_ente. Tenants Association .
replied that _foUr apa,rthnentsl subject to DHCR’S tulih’g still had leaks and provided photos to
sub-stan.tiate this. Fv’etitio:ner 'again claimed to h‘av'e repaired the leaks a.nd other defects. The .~
B Depu.ty Commiseioner r}uled t_ha_t the MCI Work i.n. qt;estion Was n:ot done in a workmanlike
manner and, therefore,‘permanent_ly exempte_d apartmentS 4N, 7M, 8M and 11F from the MCl
rent increas‘e.‘ ‘ | |
:D_iAscussio.n. ,

'_ It is wetl.settled that an entity subject to an administtati\)e decision naay cvha.llev.'nge such
determination pursuant to»Ar_ticl'e:78- of'the CPLR Morebv_er, 'unde_vr' Article 78 this Couvr.t has the
power to ;graht Pvetiti.or‘\er t_he relief it is entt'tled' to..- C_PLR §'7806. .quev'er, ,t'his Cet.ln cahnot

“vacate an admi'n.is'trative: decision if the eleeision wae ratiohat and. not arbitrary and capricious.
Pell v.y Board of Educatl:on of Unionv Free Sche_oI; 34 N Y Zci 222 (1974). If the reviewing coutt
finds that the aéency detevrmination has a rati‘Ona-I baeis the aeterminatien must be sustaineel.
Matter of Navaretta V. Town of Oyster Bay, 72 A. D 3d 823 (2d bep’t 2010) Addltlonally, an

' agency 's mterpretatlon of the statutes and regulatlons that it admmlsters is entitled to
deference'a nd must be upheld if reasona ble. 508-Realty Assocs.; LLCv. New t’ork State Div. of

" Hous. & Cmty. Renewdl, 61 A.D.3d }53, 755 (2d Dep’t 2009). An ,owner- 'o.f a rent stabilized
building is entit.led‘vto a rent .in_c‘rease, 'when._'it.s .__bui'llding..v has vsustained a .maj.er capital
irhprovement'. NY Rent Stab,itizatit:n Code § 2522.4. D,__HC'R is emt)owered .t°_ f;graht a major

capital improvement rent increase while at'the same time p‘e_rmanently exempting partic_u|ar
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“apartments from the ob_ligation to pay additional’ rent when éircumstances .w‘arrant.'f_' Matter.of

Terrace Ct., LLC v. New York State Div. of Hous. & Cmty. ‘R_enewal,r 18 N.Y.3d 446 (2012).

80 Cranberry Street LLC's Petition "

Petitionef, 'the_'qwnervof the s,ubje_ct buileieg, argues .th;?"_t the' 'four> exe.rr;pt avpa-rtmen_ts '
should .be squect t'e the increased rent beceUs_e’ Petitieher -remediet.e.(.:i the"l.eal;s_ va.nd water
damagev in. .those‘a'pa‘rtvments .after. th'e ihi__tiel .insvpe:ctior\.. Petitioner meir.\t.airlms it made -

7 subsequent submissions _thet a_ddlless_:t.l'le _Ieaks ia.n.d wa:ter damage anvd,that DHCR’s D_éputy v
Commfssioner failed.t‘ev‘cen,sifder t.his.v in his O'rde_r.‘.__However_, vD‘H_(_ZR maie_teins that Petitioner did
not ‘raise' iesues '.re'gar‘ding t"h.e a;jeqvueey ‘!of.l.'the evidence ‘DH‘CR “relied on during-. the
A'd‘miriistrative RevieW "procedur«e.. It is well settled that ani arv-gu'ment fnay not Ibev.‘raised for the
~ first time before the courts in an Article 78 erocee’d_‘ing. Mat‘tejr .of peckham v. Calogero, 12
__.N.Y.3d 424, 430 (zea_yg).__" - | | |
. In _the.instent _case, the Cour’t: fi.-.n_c_js that DHCB'S dete.rmi'nat‘io'n' ”ans‘ not arbitrary and’
e!apricious. 'Petitiener/dqes net detail*whatv.thes.e :-S‘ubmiss.ions:t-ﬁet adflfess the leaks and water-
-damage con's>isted of, 6} 'e\_/en i.f t,h_ey_'prove the._de_feets;we.re _repaii'ed.. As -stefed earlier, the
__DHCR;s Deputy temvmi55ione»r cpnsider‘ed.bhotos of Water damage ilji.making its dertermin‘ation.".
DHCR;s determinet.io‘r.\“fa.‘ll'sv-isqealrel'y -‘within its s;catufory povvfe’rs'and epp|ivcabvle case Iavvv..

Accordingly, the Pe.titio-n to modify or vae_ate the Deputy Co»mmis'Sione(f’s Order is denied.

~Tenants Association’s Motion
o Tenants Association moves to vacate and annul the Deputy Cofnmi_ssionerfs Order in its _
entirety. Tenants Association contends that.be_cause- the building in question was subject to 14

" New York City Department of Buildings violations, 11 New York City VDepartment.of Housing .
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|

' Preser-vat.ion and 'D‘e_\v/elopjment.vilpl_ations, and 27 _bllildiné code'ylelatiOns, 'tl'l-es‘e»defects
brecltlde "the building from rec‘eiving a_n VMCI’. Specifically, Tenants Associafien'argues that
Petitloner fa’iled vto‘ meet rhe requireme'nt‘ rnat capital improvement mus'r be ”building-'vsride.'f
See, Garden Ba‘y_ Manor"Assor.'lates v. Névl/ Yerk Sta-te Dlvision bf. Housing and Cdmrnuhity.
‘Renewal, 150 A.D.Zd 379 (2d Dep_lt 1989) a'nd>NY.Rent. .‘,lrabilization Code §_252_%4(a)l2)(1 Ne).
o bHCR onnoses t:hls motion on th.e .g.round rhat judlcial challenges to DHCRfs Orders are
subject .vto a 60-day statnte of limitations. See, lVY Rent Sl*abilization Cedé § 2530.1. l’enants
_VAssociation clairns'lhat ;it' was never mailed the. Deputy Cer__nkr_nissioner"strder, and as rhe 60

 window begins on the date the Order was mai_led, 'rh_e statute of limitations should not apply.

DHCR notes even if'Tenants Association was never rnailed the c‘)riginal Order, it receii/ed a.copy
when it was served wlth the Petltlon on‘Januar.y.9 2020. Thls motlon was filed on August 6,

| 2020, sngmflcantly more than 60 days afterJanuary 9, 2020

l ' ' The Court finds that Tenants Association’s motion is proeed,nrallydefective as it was

lbrpught_after the st_alute of Iimitatlons had e.x.pired.‘The”Courtb a(viditienallyr find.s _rhatv Tenants
Association’s motion Iacks rne'r'it. A DHCR inspector foun'tsl tnat nine apa.rtments werefdefec_tive.'
‘Petitio'ner 'clavimed fhat these defecrs were repaired. Tenants As’séciaﬁon only provided --
e\ridenee of remaini‘ng def‘e‘ctsv in,four apra-rtments.'_.Furth_.ermore, Te-na.nts Associattion'd’oes no’r
explain vho.w alleged Department. of Buildinés, '__De.partment;of‘ l-lousin'g .vPr,e»servatviQn and
',ADevelopmen'r’_ﬂand n1un'i<':ipa|-cvod>e v.iolat.‘ion.render MCI re,nt increases.inapplicable. A',ccordingly,“

‘. the -Deput\r Commissioner’s Order was. net-v_arlalit'r-ary ancl capri_cloUs and was»sunpqrt‘ed.l)y.facts.
Moreover, DHCR is autl‘;oriz‘ed t__e. exel_ude-- .cerlain a'r.)artmvents .fro_m \MCI rentvinc.r»eas,es',_\‘/vhile“
‘gvranting MCl renr increaSes for'the rest of the builcliné. See, [lﬂdtreriof Terrace Ct., LLC Vv. I\léw
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York State Div. of Hous. & Cmty. Renewal, 18 N.Y.3d 446 (2012). Tenant Association’s motion

. to vacate and annul the'; Deputy,Cor'r\missioner’S Qrder is, therefore, denied. . -

 DHCR and Petittoner's Cross-Me_tions to‘ Dismiss :
DHCR and Peti‘tionevr lcross-m'ove‘, sep‘aratelyv to t:lismiss Ter1ants Assoctatien's rnotiph te -
vacate and éh_nul the Deputy Comn_n_issione_rfs Qrt:ler._ ‘As _s_ta.ted' above, fene:'ts_Association's' '
. _ ~ motion was procedurally ‘.defective and meritles's. Aceordingly, these eross-motions ere granted.
| Ferithe foregoing réaéons,v it i.s HEREBY “ | - o
. ORDEBED that 80 Cranberrt) -S'tr'ee}.t LLC’s’ Petittoh‘ |s DENIEDHih |ts entirety; and it is
o .ORDERED that e}anlyn Tehant§ Association's metit;ﬁ s DENIE;D' and it is further
ORDERED that DHCR S Cross- motlon to dismiss is GRANTED andit |s further
ORDERED that 80 Cranberry Street LLC’s cross- motlon to dlsmlss is GRANTED
This is the Decj_sion and Order of the Gourt}-. o
-E N T ER .
%5/

"HON. LOREN BAILY-_SCHIFFNIAN
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