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Atan IAS Commercial Term Part 12 of the
Supreme Court of the State of New York, held
in-anid for the County of Kings, at the
Courthouse, located at 360 Adams Street,
Borough of Brooklyn, City and State of New
York, on'the 24th day of February 2021,

PRESENT:. :
SR X
MANNA AMSTERDAM AVENUE, LLC |
D/B/A GINA LA FORNARINA, MANNA PARC
61, LLCD/B/A GINA LA FORNARINA,
MANNA LEXINGTON AVENUE LLCD/B/A
GINA LA FORNARINA, MANNA MADISON
AVENUELLC D/B/A GINA LA FORNARINA
and MAMEXICANA'LLC D/B/A GINA
MEXICANA, :

Index No.510879/2018
Plaintiffs, Cal. No. 17,18 MS2,3

-against: -
o ; DECISION AND ORDER
DARREN J. EPSTEIN, ESQ., THE LAW
FIRM OF DARREN J. EPSTEIN, ESQ.P.C,,
RANDY SARF, JZRM CORPORATION,
HRI CONSULTING,INC,, IMPERIAL BAG &
PAPER CO., LLC and ACE ENDICO CORP.,

Defendants.

—— mm———— X.

Papers N\irﬁbereﬂ
MS 2 Dacs. # 91-97, 99-102
MS 3 Dc@c's. # 103-119

Upon ttfle-ft_)re;going cited papers, the decision and order on plaintiff’s motion to dismiss:
defendants cojmt_'crclg_ims-_- and defendant’s motion to dismiss the Amended Complamt, pursuant
to. CPLR 3211, is.as follows:

-Plaint'iffs-(c‘ol_ljectiVely'Mé.nna) own and operate.a restaurant. Defendants Imperial Bag &
Paper Co. (Impierial). and Ace Endico Corp. (Ace) {collectively Suppliers) are restautant suppliers

with whom. l\/fanna had contracts and who have pending collection actions against ‘Manna in

Supreme C_ourf_i;-,-_ Westik:hest_ef. County and the New York City Civil Court, Kings County.
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By co_mi:t_laiut .-dated' December 4,2017, Tmperial Bag commenced an action.against Manna

i New Yo‘reréity Civil. Coutt, Kings County to recover $17,926.40 allegedly due and owing for

goods sold and-'.fdelivefed. By complaint dated December 15, 2017, JZRM Corporation (JZRM), as

agent forACe_,é-Conm::ienced an action against Manna in Supreme Court, Rockland County to

recover $_85_,I'3_§6.56 aliegéd ly due-and owing for goods sold and deélivered. The JZRM action was
subsc_qugnt_ly-itré*ansferi'ed to Supreme Court, Westchester County. Darren Epstein, Esq. was the
attorney of recciird to tite Suppliers in these actions.

Manna ;Qmménc_ed the instant action against all thenamed defendants to recover damages

allggingj'theyter%lgagedé in a fraudulent collections scheme. The gravamen of Manna’s complaint is

d_éf_endant_sDaréren_ Epstein, Esq., the Epstein Law Fitm, Randy Sarf, JZRM and HRI Con'su'ltihg-_

(HRI), as aujt_lmé_fizcd_ :{g_cnts-fpx Imperial and Ace, engaged in a fraudulent debt collections scheme
in which theyé d’elibé:rately, knowingly and fraudulently served information subpoenas and
restraining notié::es baged on a nonexistent judgment and caused their Citibank accountto befrozen
for two days In an aittei_npt to threaten, coerce, intimidate and force them to make payment.
Plaintiffs .aI_legécd tha‘zt defendants’ fraudulent actions caused them economic harm including
decreased 's'alcsi, lost ';p'rt)fits, inability to meet payroll, loss of employees and inventory, -and
attorney’s -f'e_esé.‘ The é_(_:omp_l_aint alleged Randy Sarf, a debt collector and the President and
shiareholder of 'éiefend ants JZMR and HRI, devised a scheme with Epstein to falsely represent that
monetary jud gments ﬁad"bcen entered ‘against Manna in the Kings and Westchester County casés
on December 18, 20’1’;7'. The complaiiit alleged JZRM and HRI operated debt collection services
without the 'rec?,luisite licenses and defendants knowingly and intentionally used an unlicensed
process server In the Ij{mgs-.-and-WestcheStcr' County actions.

The Ar}lend'e& Complaint alleged Ace and Imperial conspired with, participated in a

scheme, and: knowquly engaged with one o more ‘of the defendants, in Manna’s cases .and
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NUMerous o_fhelé's ﬁlc_dj -against other alleged judgment debtorsin the Greater New York area, to
obtain debt c(}lliéctionré-riesults- based on improper conduct and illegal practices that were strikingly
and noticeab'lyg diffcr’%ent. from results achieved by other attorneys that perform debt collection
services. P.lainﬁéif'f_s ;anjeged that in this and other cases, defendantscaused their attorney to enter
dcfault'-jud'gme%t's- prit‘:)r. to defendants™time to answer or appear expired.

The comphant further alleged that on January 3, 2018, after Epstein withdrew the
restraining notlccs an accountant employed by Manna received a call from “Nicholas™ from
Epstein’s off ce Plamtlffs alleged Nicholas threatened to send “his” attomey to the Manna
Madison lo'catign 1o -fprclbly collect and: take possession of plamtlffs inventory and property.

Plahltif%s' aﬂeged 1) abuse of process, 2) prima facie tort, 3) civil conspiracy, 4) mail frand
(predicate 1), 5) wire ﬁ?‘raud"(predifca_te.-.?), 6) financial institution fraud (predicate 3), 7) interference
with c_or'nmercé: by rébbery or extortion (predicate 4), 8) RICO violations, 9) conveision, 10)
commercial 'di;paragc;ment 11) defamation, 12) intentional infliction of emotional distress, 13)
negligent mﬂlctlon of emotional distress, 14) violations of New York Judiciary Law § 487, 15)
negligence, and 16) gross negligence including willful, wanton and reckless conduct.

De’fend?nts-as}serted counterclaims alleging they are entitled to recover against plaintiffs,
:including..Paolaét _Pe_drignani (Pedrignani), as guarantor, for debts in the amount of $18,000 and
$70,000, plus éfe‘e's and costs, for goods sold-and delivered, and. seeking damages -incurred in
defending a frié’olous'-é‘iawsuit..

In'consideringé a motion to-dismiss pursuant to CPLR 3211, the comipliant is given Tiberal
construction a'liﬂ "‘thé court should -accept the facts as alleged in the complaint as true, accord
plaintiffs the .b'_fé:n_eﬁt (_:)f ‘every possible favorable inférénce, and déter'mihe.-oﬁly‘ ‘whethér the facts’

as alleged fit w1thm any cognizable legal theory” (see CPLR 3211 [a] [7]; Simos v Vie-Armen
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Realty, LLC, 92 AD3‘jd-'7ﬁ‘60,; 761 [2d Dept 2012] {intemal quotation marks and citation omitted];
see Leon v Mm'é‘finez-,__ 84 NY2d 83, 87-88 [1994]).

Plain'tif%s moiéfed to dismiss the Suppliets’ first, second and thitd counterclairms as
duplicative of ihe -claims alleged ‘in the Kings County and Rockland/Westchester County cases.
On'the-ground_é-that tl}1e-'=’Sup_p]i‘crs’-cl_ai_ms against Manna for menetary damages in the amounts of
$18,000 and $7§0,0.00i‘0r- goods allegedly sold and delivered are pending in the above.cited-actions,
the Suppliers’ _fé“u"st, seéﬁcﬁond and third counterclaims are dismissed as duplicative.

Manna.éalso Iﬁovcd to dismiss Suppliers’ fourth counterclaim which alleged frivolous
litigation in -vicgnlationé- of NYCRR 130-1 b. The Suppliers alleged Manna’s Amended Complaint
asserts_-'mate_riai factufal statements that are false, without merit in Jaw, caninot be supported by
reasonable argiu_ment‘,? -and was:filed to delay or prolong the resolution of litigation, harass or
maliciously injté_ﬁ'e thc% Suppliers. For thé reasons stated herein, this counterclaim is also-dismissed.
Accord'in_gly, pélaint’-iffs-" motion to dismiss defendants’ counterclaims is ‘granted.

'Iﬁlp'erja%l and E’Ace (the Suppliers) moved to dismiss all causes of action alleged ii the
Amended Comép_lain't ;'.on the grounds that plaintiff failed to state a cause of action, or plaintiffs’
causes of act’io?_shou:ld be addressed in the prior pending-bollecﬁon actions .and the cases should
be C'O'n'solidateéi. Mo{fants_ averred Manna failed to allege viable causes of action or damages
against them. They fl.frther-'argued that to the extent Manna seeks damages against Darren Epstein,
‘they should de so in tfhe actions pending in Kings and Westchester Counties.

Supplieérs: aveiired the first cause of action, abuse of process, was only: alleged against
Epstein, The Eia'stein Law-F-th, ‘Sarf, JZRM and HRI, and therefore should be dismissed against
themn. The Court rej_ecj"ts defendants” argument oni the:ground that the Amended Com_pla.int alleged
the. Suppliers cé:_onspi;fed with Epstein, The Epstein Law Firm, Satf, JZRM and HRI in their

collection activities against Manna and numerous others.
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“[C]a'using proj_cess. to issue lawfuilly but to accomplish some unjustified purposé” is abuse
of process '(Bocz:rd-of Edue. of Farmingdale Union Free.School Dist. v Farmingdale Classtooni
Teachers Assn. , Local; 1889, AFT AFL-CIO, 38 NY2d 397, 400 [19751). The tortious-action is the
“[use of] legal l?arocessi toattain some collateral 'ijcctive-,_” such as the'“employment_df process to
extort property-;?_” or Tor blackmail or retribution (id., at 402, 404 [citations omitted]). “Abuse of
process has thrfee -:esse;nt_ial elements: (1) regularly issued process, either civil or criminal, (2) an
intent to do harm without excuse or justification, and (3) use of piocess'in a perverted manner to
obta'in:..a-co_lla_t'_cér_al objéctiv_e’-"-' (Ettienne v Hochman, 83 AD3d 888, 888 [2d Dept 2011] [citations.
omitted]). The ;‘p_rocesfs_ complained of “must involve an injury to or an interference with one’s
person or propejrty” (Varela v Investors. Ins. Holding Corp., 185 AD3d 309, 311 [2d Dept 1992],
quoting: Stegel v sz’?ih_j Panish. & Shapiro, 136 ADZd 620, 621 [2d Dept 1988]; Williams v
Williams, 23 NY2d '59'2-, 596 n 1 [1969] [describing types of writs which can create a cause of
action includin}é cases as the use of a subpoena forthe collection ofa d ebt]). The Court of Appeals
in Board of Edt_?f_'cl of _Fé.’amif;gda'fef Union Free School Dist. ; 38 NY2d at 403, explained:

Despite?the patcity of New York authority, three essential elements of the tort.of abuse of

process: can be distilled from the preceding history and case law. First, there must be

regularly issued process, civil or criminal, comipelling the performance. or forebearance

[sic] of some- prescribed act. Next, the person activating the process must be moved by a

purpose to do’harm without that which 'has been traditionally described as ‘€conemic or

social excuse or justification (¢ff James v. Bodard of Educ. of-Ceiit. School Dist. No. I of

Towns of Orangetown & Clarkstown, 37 NY2d 891, 378 N'YS2d 371, 340 NE2d 735).

Lastly, defendant must be seeking some collateral advantage or corresponding detriment

to the plamtlff which is outside the legitimate ends of the process.

Here, 'p}amtlffs pleaded defendants participated with each other in a fraudulent debt
collections schéme_ in order to obtain extraordinary results, To. that end, plaintiffs alleged that
following comfnen(:enimnt' of the coIlect-ions-'actiOHS, but prior to the expiration of plaintiffs’ tinie
to answer, E_ps*téein, a éo-conspirator, issued -mfoma'ticm-subpocnas and restraining notices, absent

ajudgment, TCSiIltﬁlg--iIl'thc. freezing of plaintiffs’ bank account, and witli the intesit to threaten and
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coerce them mto pasg'mg an alleged debt. Assuming these allegations are true and affording
plaintiffs everyé favorzgib__le infererice, the Amended _Complaiht nevertheless failed to state a cause
of action for .-a%'buse of process as there is no allegation that the information. subpoenas and
restraining notiéce_s'-we;re. issued to achieve acollateral advantage beyond the accelerated collection
of the debt alie%gedly' ";JW'ed. Therefore, the brarich of defendants’ motior to dismiss the first cause
of action for abéuse of;pmcess is granted.

S.upplie'ér's argu?(ad the second cause of action, primia facie tort, was insufficiently pleaded.
They argued the A-meénd_ed Complaint was patently devoid of any allegation that. Ace or Imperial
took any-of .theécpmp]éa_incd of action or had any intent relating to i, and failed to set forth specific
and measurableé'-.speci;l damages..

The cleiéllents. of a.cause of action for prima facie-tort are; (1) intentional infliction of harm,

(2) which -re‘sul@s in sij_ecial damages; (3)-without-any excuse or justification, (4) by an act or series

of acts which -vxzr_ould dthf:rw ise be lawful (Ahimed Elkoulily, M:D., P.C. v.New York State Catholic
Healthplan, Inc, ISB-EADBd 768, 772 [2d Dept 2017]). To adequately plead prima facie tert, the
complaint 'szét'_plcad; the defendant’s malicious intent. or disinterested malevolence as the sole,
meotive for the cé:hallen;ged- conduct{Elkoulily, 153 AD3d at 772, citing see Simaee v Levi, 22 AD3d
559 [2d Dept 2005 ] '[[{OI_d:ing plaintiff’s cause of action for prima facie tort was properly-dismissed

because: _plaintiéff-’s; cdnclusory allegation that the defendants’ conduct was. motivated solsly by

malice and disinterested malevolenice was contrary to its allegations concerning the defendants”

'econonﬂc--mot'iéves for terminating the contract and plaintiff failed to set forth special damages]).

Here, _pl&int’iffsj-_al"lcged defendants participated in a fraudulent collections scheme with the intent
to intimidate afild coeri-ce paywent of an alleged. debt and to that end issued unlawful information
subpoenas. _'an'd; restraining notices. Even affording plaintiffs ‘every favorable inference, the

allegations state that defendants were motivated, at least in part, by their economic {nterests.in
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collecting d'ebéts-allcg;edly owed to them. Accordingly, defendants’ motion to dismiss the second
cause of-actim;, primga facie tort,is granted.

-SUpp]iérs 'sou'fg_ht.to dismiss the third cause of action, civil conspiracy, on the grounds that
this. claim is réxot re_cé:gnized in New York. “-Ali::ho_ug_h an independent cause of action for.civil
conspiracy is not recgo'gn‘i'zed ih ‘this State; a plaintiff may plead the existence of a conspiracy in
orderto co_nneé:ct 't'h_e_ijactions of the mdividual défendants with an actionable, un‘defl_yin_g tort and
‘establish that 'éth‘o’se' 'éctitms were pait of a common scheme” (Faulkner v City of Yonkers, 105
AD3d 899, 900 [2d'é"Dcp.t_ 2013], quoting Litras v Litras, 254 AD2d 395, 396 [2d Dept 1998]
[citation Qmittéad]). Ther_efor_e,. underNew York law, “[iJn order to properly plead a cause of action
to recover d‘atléia}_gesi fOr civil conispiracy, the plaintiff must allege ‘a cognizable tott, coupled with
an agreement I%)ctwf_:_eh. the conspirators regarding the tort, and an overt action in furtherance of the.
agreement” _(_Fé'az_dkn’ér,- 105 AD3d-at 900, quoting Perez v Lopez, 97 AD3d 558, 560 [2d Dept
2012]; _[citatiéms_ oréni'ttcd]_)'._ “A bare conclusory allegation of conspiracy is usually ‘held
in'sufficient”_(z% a_fdkné?}f-,_ 105 AD3d at 901, quoting Goldstein v Siegel, 19 AD2d 489, 493 [Lst Dept.
1963] [citationi_s_-omit?tcd'])’.

Here, Ii\flan'na; pleaded that “[t]he resilting actions of Defendants’ conspiracy inclides’
ncgligence., neégl_i_genté and.intentional infliction of emotional distress, abuse of process, defamation
and prima faéiée:tort.-aig_ainst Plaintiffs” and sought consequential, incidental and punitive damages.
In opposition to d-cféndan‘t{s-’ motion, plaintiffs argued *, . , [their] civil conspiracy claims. are
actionable becéau'se sﬁffiéient evidence éxists in the record to establish Ace and Imperial’s abuse
of process an_(ii prima; facie tort,” However; the. pleadings and this argument are insufficient fo
establish a c'aué‘se of aéc";t'ion for civil conspiracy. Accordingly; the branch of defendants” motion to

dismiss the tthd c_aué_c of action.for civil conspiracy is granted.
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.Suppliférs sou?ght to dismiss the fourth (mail fraud), fifth (wire fraud), sixth (bank fraud)
and seventh _(e};tort'iofl) causes of action on the ground that noprivate ri:g_ht_ ofaction exists pursnant
tothe federal stfatl.itcs ét’hat_ govern these claims. The Amended Complaint pleaded these four causes
of action as p'reédi’cateié-to' the eighth cause of action alleging RICO violations. Suppliers also sought
to dismiss '_thc_éeigh_th E--caus_e of action on the grounds that New York’s RICO statute is a criminal
statute and._doés not c%:infe_r civil liability, and plaintiff failed to statea cause of actionunder federal
law. As an'initfial m’a_iter, the Amended Complaint did not plead the fOurth'.through':e'ig_hth. causes:
of action as.eitfi_c_r Staét_'e or Federal claims. Plaintiffs’ opposition to this branch of Suppliers’ motion
argued the Arrflendedfi Complaint sufficiently alleged violations of 18 USC §§ 1962 (¢) and 1962.
(d) of the RICO stattéte..

The .feéleral st;atutej provides civil liability for racketeering (see 18 USC §§ 1962, 1964 [c];
see e.g. H_o_usé of Séfﬂ&s (India), Inc. v SMJ Servs., Inc., 103 AD3d 848 [2d Dept 2013]; see
Besicorp Ltdv Kakfz_f_, 290 AD2d 147, 151 [3d Dept 2002]; see Ritchie v Carvel Corp., 180 AD2d
786, 787 [2d I?).ept 19_92])_. RICO claims, as alleged here, require plaintiff to allege defendant has
¢ither (1) 'collécted.'a;ﬁ unlawful debt; or (2) engaged in a pattem of racketeering activity (see 18
USC§ 1962 [a] ["‘It-séla_ll be unlawful for any person whohas received any income derived, directly
of indirectly, f?r_om a i;_attem-of racketeering activity or through collection of an unlawful debt , .
"]. Here, thc{‘e'is-noi'. allegation that defendants collected anunlawful debt.

Thercft%)rc, a clalm for RICO violations requires. plaintiff to plead that specific defendarits
engaged.in a p‘éa’_ttcrn {)_f racketeering activity which affect “interstate or foreign commerce” (see 18
Usc 1.962;_seé3esfc§x_p, 290 AD2d at 151-152; see Ritchie, 180 AD2d at 787, {“if an act of wire
fraud is alleg_eéi, it 1niigst be predicated on interstate communications™], citing see Creed Taylor v
'CBS, Inc.,7 18F Supp 117 1, 1179 [SDNY 1989]; see also Eisenberger v Spectex ndustries, Inc.,

644 F Supp 48, 51 [EDNY'1986])._ Here, there. is no allegation of interstate communications to

8 of 16



] = ) _ =)V I NDEX_NO._510879/2018
NYSCEF DOC. NO. 123 RECEI VED NYSCEF: 03/ 12/ 2021

sustain -plaintii’ff_s-’ wi?r.c fraud claim. Accordingly; the fifth cause of action for wire. fraud is
dismissed., i

thn,_éa_s.hcré, allegedly fraudulent communications by mail is alleged as.a predicate RICO
act, the.plead.il;g__: musfr. conform to rule 9 (b)of the Federal Rules of Civil Procedure (see Grafstein
v Schwariz, 78 ADBC:T'??Z 773 [2d Dept 2010]; see Ritchie v Carvel Corp., 180 AD2d 786, 787
{2d Dept 1992j).. Rul;:_ 9 (b) will be satisfied if the complaint specifies the following:

1) premsely what statements were madé in what docurmnents or oral representations or

what omissions were.made, and (2) the time and place of each such statement and the
person responsible for making (or, in the ‘case of omissions, not-making) the same, (3)

‘the content of such:statements and the manner in which they misled the plaintiff, and (4)

what the_ defe_pdants “obtained as a consequence of the fraud” (_R;tckze_ 180 AD2d at 787,

citing Corian Properties v Mattel, Inc., 619 F Supp 1167, 1172 [SDNY 1985]).

The alléegedl)é fraudulent communications. must be specifically. described (Ritchie, 180
AD2d at-'78'?._).-§"['hc tifne_, place, and speaker of the alleged misrepresentations, or the documents.in
which they apé)__e_ar_,_ -n:glus_t be identified with specificity (id.)_. Here, while the Amended Complaint:
alleged frauddglent fﬂmg and service of legal documents, it lacks specificity as to defendants’ use
of the mail and faile_{i. to allege facts implicating interstate or foreign commerce (see 18 USC §
1341; see Besf;‘oijp-, 29.0 AD3d at 152). Accordingly, the fourth cause of action for mail fraud is
dismissed. |

To su'r'\érive a némtion to dismiss, the complaint- must plead “conduct of an enterprise through
a pattern of -_racé;kete'cring_-a_ctivit'y', meaning that the racketeering predicates are related and amount.
to or CDnstitutée'a.-Ihréat of continued racketeering activity™ (_B'echer v Feller, 64 AD3d 672, 677
[2d Dept 2_0:09?] '[cit'ati_ion omitted]; Greenstone/Fontana, Corp: v Feldstein; 72 AD3d 890, 894 [2d
Dept 20 1.0']"[to§ su’r_'vi\%e amotion to dismiss, plaintiff must allege facts to support an inference of a:
threat of contfénuing Ecri_minal activity]; Besicorp, 290 AD2d at 152 [to sustain a RICO action,

plaintiff must ‘;‘sufficiently plead two or more predicate acts under RIC'O'”_] %
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Here, plamtlff alleged predicate activities also included bank fraud (sixth cause of action)
and extortion ése.vent%-h cause of action). “The term-“extortion’ means the obtaining of property
from another, w1thhls consent, induced by wrongful use of actual or threatened force, violence, or
fear; or under c%:'olor-ojf official right” (18 USCA §195 1.{b] [2]). Ttis well-settled that an essential
element of e_xfto_rtio_n\; is- consent (People v Hagen, 212 AD 879 [2d Dept 1925]). Here, even
assuming the éAm_ené(ed Complaint - sufficiently pleaded defendants obtained the property from
another, by .. fear, or undercolor of official right, it failed'to plead facts to establish the consent
element. Accoéﬁding‘lf, the branch of defendants’ motion to dismiss the seventh cause of action for
extortion is _grzémted.

Finallyé, plain:tiffs: alleged defendants made false statements to their bank and interfered
with their busiiness by illegally freezing their bank accounts to coerce them into paymmg debts:
allegedly owecéi. The hmended Complaint also alleged court filings show, beginning in 2016, and
on February 932018,5’-tha_t Ace and Imperial, through their attorney Epstein and one or more of the
other defend'a_?i‘lts.en'tiered numerous money judgments against various other .all'eg__ed judgment:
debtors in courts m ‘S[he_ Greater New York area on the basis of misrepresentations made to the
courts’ jud gment 'clei";ks. ‘Even assuming the Amended Complaint sufficiently pleaded bank fraud,
to sustain the1r .civilf' RICO claim, plaint-iffs were required to allege that multiple predicates:
constituted. a ?patteni of racketeering activity (Besicorp, 290 AD2d at 152; New York Mige.
Servicing Corp U'Da?te, 179 AD2d 1007, 1008 [4th Dept1992); citing see H.J. Inc. v Northwestern
Bell Telephonge Co. 492 US 229, 229-230 [1989]). Having failed to allege facts sufficient to
migintain: th‘e_iré c_auseé of action for wire fraud, mail fraud and extortion, plaintiffs’ RICO claiin
fails as. plain‘tiéffs h"a_vée not pleaded the fequisite pattern of racketeeting activity. Accordingly, the.

branch of_'.d'cfcéndanté’- motion to dismiss the fourth through eighth causes of action is granted.

10
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.Sup;:il'ic'érs 'so‘ug?h:t to dismiss the ninth cause of action, conversion, on the grounds that. the
Amended'Comijlaint f':alleged only The Epstein and Sarf defendants took action which led to the.
two-day restraiént_’-' on the plaintiffs’ bank account. The Suppliers further argued that plaintiff did
not. allege thc)? inten%c'ionally interfered with, or were ever obliged to teturn, the funds in the
restrained _a_ccoimts. ari;d therefore plaintiffs have fdiled to plead the ninth cause of action-against
them. * “Two key :eh;:ments of conversion are (1) plaintiff’s possessory right .or interest in the
property an'd'.(2j) dcfefnd ant’s dominion over the property or interference with it, in derogation of
plaintiff's nghts’ s (Péppas v Tzolis, 20 N'Y3d 228, 234 [2012, quoting Colavito v New York Organ
Donor Nehvm?-k, Inc, 8 NY3d 43, 50 {2006] [citations omitted]). It is well settled that
*-"‘[i]nt__erferenceé-with-%he right of possession is essence of a conversion” (General Elec; Co. v
Américan E.xporr Is’br;:mdnsen_ Lines, Inc., 37.AD2d 959 [2d Dept 1971] [citation omitted]}.. Actual
“physical poss_ei;sion of the property is not required, rather any wrorigful exercise of dominion by
one other 'than'é:he: owneris a conversion (General Elec. Co., 37 AD2d at 959-960). Here, plaintiffs
alleged _Ep_stci_tél, a_ctirig; as attorney for defendants, issued false and fraudulent legal documents
which caused i)laint-if;‘fs.’- Citibank account to be frozen fortwo days. Having alleged a wrongful
exercise ofd orininion.;over and interference with plaintiffs’ property, defendants’ motion to dismiss
plaintiffs’ nintljl. causé. of action for-conversion. is: denied,

_:-S_up_plieérs sOué_ht to dismiss the tenth cause of action, cornmercial disparagement, on the
ground p}a‘iﬁtiéffs fa‘ifle‘d" to allege dispatagement of goods or services and special damages.
Supplicrs _als_oésoughjt to dismiss ‘the eleventh cause of action, defamation, oh the grounds that
plaintiff faile‘déto pleéd this. cause of action or; in the alternative, the statement was privileged. In.
the-‘connner_ciai 'l_i_tigaéion context, these causes of action are founded on false statements that cause
harm to the Er’vé:pu'tatiii:Jn or credit of a business (see Harwood Phavmacal Co v National

Broadcasting Co., 9-§NY2d 460, 464 [1961]). . . . such statements that constitute a ptima facie
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attack on .a_.c_oxi)oratid?n-’s reputation by impugning its “integrity or creditworthiness,” are deemed
‘defamatory per se an';d do not require a showing of special damages. For example, statements
allegedly madée_ to banks and customers with which a corporation was doing business that the
copporation_"‘héad a'c_téd illegally and had chosen an official whose reputation warranted care in
future dealingsé’" Wc_r’e}de_emed sufficiently defamatory not to require special damages” (NYPRAC-
COMM § 1'3'8':212_, c_it_ijng Isaacs v Pan Am. Trading Co., 7 AD2d757,758 [2d Dept 1958]; see also
BDCMFund Afdvfsér,{L.L. C. v Zenni, 103 AD3d 475,478 [1st Dept 2013}). Here, plaintiffsalleged
de’fcndants_pu}éjlishetf false statements to their bank which identified therh as judgment.debtors
even. though no ju_dgfr_ncnt had been obtained. They .alleged the fraudulent restraining notices
tarnished thelr re'p'uta:tion with their bank and intetfered with their customer-based relationships,
They further aéllegedj'the_y incurred legal fees and were delayed in satisfying paytoll and other
business oblig_af,_tions', ‘f:an'd thus delayed in realizing financ'ial.g__ains.

Dc'fqnciants’“ ;lfgument that the statements were privileged is msufficient to defeat
plaintiffs’ '_alleg?ations é'-.that.the 're'stréining_ notices were fraudulently issued with purpose-of coetcing
payment of the ._allegeid_d_ebts (see Lacher v Engel, 33 AD3d 10, 13 {1st Dept 2006]; see also Diorio
v Ossining Umé’on- Fi re;e' School Dist., 96 AD3d 710, 712[2d D'.c_pt_ZOI 2]). Accordingly, defendants’
motion to di's_n;iss p'Iaf:intiff_s_’ tenth and eleventh causes of action is denied.

Sup'pliérs :soﬁ_'ght to dismiss twelfth cause of action, intentional infliction of emotional
distress, on th%c -gro_ﬁnd' that Epstein’s conduct, even if attributable to thé Suppliers, was not
sufficienﬂy' 'é);trcme‘-é or outrageous. As. 4 matter of law, allegations of unprofessional and
mappropriateﬁé:onduc;t_,' such as the threatening phone call allegedly made by “Nicholas™ here, do
not satisfy the eiemént of extreme or outrageous conduct in a cause of action for intentional

infliction of eniwt_ion_é.l distress (see American Credit Card Processing Corp.v Fairchild, 11 Misc
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3d 972, 9?7—_9'??9 [Supj Ct, Suffolk County 2006]; ¢f- Matter of Leff v Our Lady-of Mercy Academy,
150 AD3d 1239, 1245141'24'2-[2'd Dept 2017)).

'Moreo:'\_%zer_,' 'th’é tort claims: of intentional and/or negligent infliction of ernotional distress
alleged in 'thc;féwc'lf't'hgand thirteenth causes of action of the Amended Co_mplaint lack ‘merit because
they seek to réecover-‘;-dama_ges for emotional distress caused. by aliége’d intentional or negligent
harm to _p_ersonéal_ -_pr_oi;_el_ty, including Manna’s bank accounts, inventory-and property (see Probst
v Cacozdidis? 295 AD2d- 331, 332 [2d Dept 2002] [citations omitted]). “Damages are not
recoverable for men_tél distress caused by malicious or negligent destiuction of personal property™
(Probst, 295 ADZd at 332 [citations omitted]). Accordingly, the thirteenth and fourteenth causes
of-action f0r'i1'1§tentior';131 and negligent infliction of emotional distress are dismissed.

Suppli‘eérs .__souéht to-dismiss the fourteenth cause of action pursuant to New - York Judiciary
Law § 487 onéthc'_ grbund's that this section provides a remedy against attomeys and counselors
who are guiltyér of 'aniy deceit or collusion, or consents to any deceit or: collusion, with intent to
deceive the! (_:'og.lrt'_{)r ':i;n_y party, and Suppliers are not attorrieys. On the grounds that Suppliers are
not at_tomey_s-aénd -thﬁg"j.mposition-of damages for violation of the statuteis *, . . designedto punish.
attorneys whoé viOlat;:- the statute and to deter themn from betraying their ‘spectal’ obligation to
protect the: intéegrity of the courts and foster their truth-seeking function;” ” Suppliers’ motion to
dismiss the foéu'rteenéh cause. of action against them is granted (see Bill Birds, Inc. v Stein. Law
Firm, PC,35NY3d 173, 177-178 [2020];.see Specialized Indus. Seivs. Corp. v Carrér, 99 AD3d
692, 693.[2d Di'ept'izoj-';z]., citing Amalfitario v. Rosenberg, 12 NY3d 8 [2009]).

Suppliér_s_ sou;ght'to dismiss- the fifteenth and sixteenth causes of action for negligence and
gross negligen_é:e“on- 'sée'v'eral grounds, including plaintiffs* failure to plead the Suppliers owed them
a‘duty. Defen;iants'rélic‘d on Benzemann v Citibank N.A., 149 AID3d 586, 586 (Ist Dept 2017), m

support of theiﬁr argurient that they owed no duty to plaintiffs. The case in Berizemann arose fromr
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the rcstraining_.’énot-ice;s issued by defendantsand the resulting restraints placed on plaintiff’s bank
accounts (;d at 586). The Courtheld plaintiff’s -neg_ligence claims were properly dismissed because
“there [were] no alle?gat'iOHS of privity ot near-privity between the [attomey and his law finn]
-defendants and plamtlffs nor [were] there any non-conclusory allegations of their “fraud,
collusion, mallce or bad faith” (id., citing Pecile v Titan Capital Group, LLC,96 AD3d 543, 544,
947 NYS2d 66 [lst.D.ept -20.1-_2]:;1\«".- denied 20NY3d 856, 959 NYS2d 691, 983 NE2d 770.[2013]).
The -..C'ourt'_alsé held ‘that plaintiff’s negligence claims against the attorney’s clients, who werc
identified on t'ihe res'ti-raﬁining notices as the creditors, also failed .on the grounds that they were
conclusory siné:'e- 'they:*-', too, were premised on the attorney conduct (id. at 586-587).
Plahltiffs-’ arghmarit in opposition relied on Colorado Capital v Owens, 227 FRD 181, 188-.
189 (EDNY 2005) In determnung whether a ¢redit card issuer owes a duty of'care to its debtors,
the Court held
There i lS nothmg contrary to public policy that precludes the Court from holding credif card
issuersto a duty of care in the collection of their debts. It is also entirely reasonable to
expect | credlt card issuers to exetcise care in the selection of the debt colleéction firmg they
hire' to collect their debts. For example, surely credit card issuers should not be able to
escape hablhty if they hited a debt collection firm that used hit-men or torturous means to
collect debt from their customers. Creditors should reasonably foresee thata. debt.collection
firm they hire. could possibly resort to impermissible or illegal -conduct to collect debt.
Thus, the imposition of a duty of care.in this context furthers the legislative and societal
judgment that unfair and harmful debt collection practices in this country are-unacceptable
(C olorada Cap:tal 227 FRD 4t 189).
New 'Yg'ork law does not ordinarily recognize any liability on the part of an attomey to.a
noncliént third p‘arty-'ffor injuries sustained as a result of an.attomey’s actions in representing his

client (see New Yo:k Tile Wholesale Corp. v Thomas Fatato Realty Corp., 153 AD3d 1351, 1355

[2d Dept 2017] cmng see Benzemann v Citibank N.A., 149 AD3d 586, 586 [l st Dept 2017); Doo

v Berger, 22 _D_2_d5 435, 436 [2d Dept 1996]; see also DeMurtino v Golden, 150 AD3d 1200,

1201 [2d Dep’ft 20'1'7;]). However, there is a harrow- exception when there is fraud, collusion, a
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malicious or toért-ious ._a;ct',_'or-other special circumstances (id.; Ginsburg Dev. Cos., LLC v Carbone,
85 AD3d 11__'105, 1111 [2d Dept 20117).

He're,_tt;e-pleaéiing‘s.did-.notf_alle_ge _privity_ or near-privity between Epstein and Manna, and
alleged liabilit.jjr for ﬁég'ligence- against the -Suppliers. is premised on the conduct of attorney
Epstein. -_S_pecité‘ically, gthe negligence cause of action pleaded in the Amended Complaint alleged
“Epstein told Oén'e or Ijnore persons, including a.Court Clerk, that serving the Restraining Notices
on Plaintiffs bfas’ed o_f:n non-existent judgments was ‘an honest mistake.” ™ It-also pleaded that
-defendants we_ére “negiigent,'reckless: and careless by not following the laws, procedures and rules.
set out by the-(%ﬁfi"t-y ati’d State of New York and- improperly and 1llegally causing Plaintiffs’ bank
accounts to be 'E'froz'en-;.-” However, the complaint alleged the defendants-acted in concert to coerce
plaintiffs and exped 1te collection of debts allegedly owed. Accordingly, this branch of defendants’
‘motion is denled

As to plamtififs’ allegations of gross negligence, plaintiffs alleged. “TdJefendants were
grossly negli'geﬁ%n_t e_ng?éged_ in willful, wanton and reckless misconduct in the performance of their
duties as atton;eys d;ebt collectors, agents and principals and/or Defendants acted with reckless
indifference or conscmus disregard to the known or obvious risk of harm to Plaintiffs when
Defendants unlawfully froze Plaintiffs’ bank accounts.” Plaintiffs further alleged *‘Defendants”
extreme-d _epart;u'r_e from the-ordiniary standard of conduct and/or fa‘ﬂmg_ to exercise even slight care
or _diﬁgenc'e to 'PI'aMtiffs.by-deviatiﬁgrfrom Defendants™duty owed to Plaintiffs and/or by acting
with thoughtle;s disrcé'gar’_d of the consequendes that may and did follow fromtheir fraudulent act(s)
and/or omissioén(s') cénStituted gross negligence.”

Tao coéstitu,te{ gross negligence, a party’s conduct must “ ‘smack[ ] of" iitenitional
wrongdoing’ ” or ‘-‘cv?in'c;e[ ] a reckless indifference to the rights of others™ (Ryan.v IM Kapco, Inc,

88 AD3d 682, 683 [Zd Dept 2011], citing Sommer v Federal Signal Corp., 79 NY2d 540, 554

15

15 of 16



[*EFLED_KINGS COUNTY CLERK 037 127 2071 03: 1T PW | NDEX_NO._ 510879/ 2018
NYSCEF DOC. NO 123 RECEI VED NYSCEF: 03/12/2021

[1992], quoting Kalisch-Jarcho, Inc. v City of New York, 58 NY2d 377, 385 [1983]). Here, based
on the allegations asserted in the complaint, this branch of defendants’ motionto dismiss is denied.
Suppliers also sought to dismiss Pedrignani as a named plaintiff on the grounds that no
factual basis is given for any claims that she may purport to assert, and to the extent that the
“emotional distress claim” is attributable to her, it is improperly pleaded. In opposition, Manna
argued, “The individual Plaintiff Paola, the owner/operator of Manna restaurant, suffered physical
trauma and emotional distress dueto Defendants’ wrongful placement of the Restraining Notices.”
The pleading of the twelfth cause of action for intent, at paragraph 181, alleged “Defendants’
unlawful freezing of Plaintiffs’ bank accounts caused Plaintiffs to suffer mental and physical
anguish, which required medical and other healthcare.” To the extent Pedrignani was identified as
an owner of the plaintiff corporations, this branch of defendants’ motion to dismiss is denied.
Accordingly, plaintiffs’ motion to dismiss defendants’ counterclaims (MS 2) is granted.
Defendant Suppliers” motion to dismiss the Amended Complaint (MS 3) is granted to the extent
plaintiffs’ first, second, third, fourth, fifth, sixth, seventh, eighth, twelfth and thirteenth causes of
action are dismissed on the ground that plaintiffs failed to state a cause of action (see CPLR 3211
[a] [7]). The fourteenth cause of action, pursuant to Judiciary Law § 487, is dismissed only as to

the Suppliers.

ENTER:

Honorable Reginald A. Boddie
Justice, Supreme Court

HON. REGINALD A. BODDIE
J.8.C.
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