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GaFE At an IAS Term, Part 34 of the Supreme

<5 Hrsirt of the State of New: York, held in
and for the County of Kings, at the
Courthouse thereof at 360: Adams St.,
Brooklyn, New York on the 1% day of
March 2021.

PRESE N T
‘ HON LARA J. GENOVESI,
= : IS.C

TAHIRAH SH-SHONNA CHEEKS, |
: Index No.: 515931/2017

Plaintiff,
: DECISION & ORDER
-against-.

EDWIN ECHEVERRTA

Defendant.

Recrratmn, as requ1red by CPLR §2219(a), of the papers considered in the review of this
motion: '

'; NYSCEF Doc. No.:
Notice of MOtéiOIﬁCi‘.OS_S Motion/Order to Show Cause and
Affidavits (Affirmations) Annexed __ 29,3039, 40
Opposing Affidavits (Affirmations). 50:.57

Reply Afﬁ'davéits (A-fﬁrmations) 55; 76
| Introduction
De-fe'ndiaht_, Edwm Echeverria, moves by notice of motion, sequence number two,
pursuant to CPLR §32 12, for summary judgment on the issue of liability. Plaintiff
Tahirah Sh-ﬂS}élt'mna fCheeks oppOseS':tﬁs portion of the motion. Defendarit further moved

to consol’idateéthis cf;ls'e with a related action, index number 505482/2019. This portion of
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 the motion Was graléted- by separate order, without opposition, Defendant also moves by
notice of m'otiio_n, s'e;f:qU_ence: number three; pursuant to-CPLR §.3212, for summary
judgment. 'on_-'téhe gréund_'s that plaintiff did not sustain serious injury within the meaning
of Insurance Law § ?S.IOQ(d).. Plaintiff opposes this motion.
: Background

This acéti‘on.-irfwolves a motor vehicle accident that took place on September 14,
2016, near thééinterée"cﬁ'on of Atlantic and Rochester Avenue in Brooklyn, New York,
Atlantic-AverguG- -ha‘é six lanes, three east bound and three west Bound, Rochester Avenue
has two l'anes-,é one Iiorth bound and one south bound. The intersection is controlled by a
traffic signal. :

P-l_a_intilé“f t’eStiéﬁ'ed at an Examination Before Trial (EBT) on July 3, 2019, Plaintiff
testified -that.c;n: Sep';tember 14, 2016, she was the front seat passenger in a vehicle driven
bya man.n'améed' Randy (see NYSCEF Doc. #37, Cheeks EBT at 19). They left a
nightclub 'wh__&ére th_e_‘% driver was drinking and smoking hookah (see id. at 23, 24). They
traveled west on At’iantic Avenue and towards Rochestet Avenue (see id at 22, 23, 27).
When the -vehéi'cle was aboﬁt-one car length away from the intersection, the traffic control
signal turned éféllov\;(see.id. at31). Asthe vehicle was passing through the intersection,
it made contact Wlth defendant’s vehicle. The defendant was turning left “real quick”
through the mtersectmn (see id at 33, 34). Plaintiff further testified that defendant did not
have the 1_1_g_htgto ma_}{e the left tum (see id: at 33, 34). At the time of impact, defendant
was approxim%a'tely .ﬁalfway through the intersection (see id. at 36). Plaintiff testified that
she does not réememib_er- what parts of the vehicles made contact during the collision (see
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id. at 38). Aﬂer 'theé collision, Randy left the scene, and continued to drive to Hunterfly
Place, which 1s neari plaintiff’s residence (see id. at 39, 40).

D_e-fé_ncélant tez_st'iﬁed atan EBT on July 5, 2019. Defendant testified that he was
traveling east--éb()unti on Atlantic Avenue in the middle lane (see NYSCEF Doc. # 36,
Echeverria_:E]_é%T at I 5, 18,_): He was stopped at the red light waiting to make a left turn on
to Rochester zéﬂwenuée-(;?ee_ id. at 19, 20). The traffie control signal has a turning arrow for
vehicles to make a.Iie'ﬁ turn (see id.). He waited approximately one minute, and the arrow
turned to g_re‘eén .(s‘eeé id. at 22). As he turned left, _.Ihe-noticed'tWO. other vehicles on
Atlantic Averiuez. fac.f;i'ng- w_est_--that were stopped in the left lane at a red li'ght (se.e. id at 24,
25), Defendaxéit sawé Randy’s vehicle “¢oming really fast” in the middle (see id. at 25).
Defendant Was appr;oximate_ly “halfway” through the left turn when Randy’s vehicle
made: contac.téon the right side of defendant’s vehicle (see id. at 26, 28). Randy’s vehicle
‘was traveling “at Ieé[st 60 miles per hour” at the time of the impact (see id. at 27). The
passengers inséyi'de ofj—_'the vehicle were saying “run, run, run, let’s go, go, go, go” and
Randy’s Vehlcle ﬂed the intersection (see id. at 29, 48):.

New York Clty Police Officer Jackson Chan reported to the scene. Chan testified
at an EBT on Apr1l 23, 2018. When he arrived at the scene, he only saw defendant’s
vehicle at the -'éinterséct:it)n-, and found Randy’s vehicle parked outside of 22 Hunterfly
Place, ﬁee or four If).l'o cks away (see NYSCEF Doc. # 36, Chan EBT at 12, 15). He
cempleted _twé)f.acciélent reports; the second reportéd that:a motorist left the scene of an
accident (see Id at_._.?’S_-, '26). Defendant annexed a copy of the police repott to his motion
as exhibit B -(éee NYSCEF Doc. # 35, Police Accident Report).
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This: aetmn was commenced by the filing of the summons and ¢complaint on
August 16, 201? (see NYSCEF Doc. # 1).. Issue was joined on September 13, 2017 (see
NYSCEF Doc # 4) The note of issue was ﬁled on February 28, 2020 (see NYSCEF
Doc. # 28). |

Discussion
Summary J. m{lgmef;t

“[T]heg propoinent' ofa sﬁmm‘ary Jjudgment motion must make a prima facie
showing of e&tit]e’nient;to judgment as a matter of law, tendering sufficient evidence to
demonstrate the absence of any material issues of fact” (Stonehill Capital Mgmt., LLCv.
Bavnk of the W 28 N Y.3d 439, 68 N.E.3d 683 [2016], citing Alvarez v. Prospect
Hospital, 68 1?J.Y.2_t§1.3_20,__50'1 N.E.2d 572 [1986]). Failure to make such a showing
requires -deniaé.l_ of tfi:e-m.etion,_re'_g-ardless of the sufficiency of the opposing papers (see’
Chiara'v. Town ofﬁew Castle, 126 A.D.3d 111, 2 Ni'Y.8.3d 132 [2 Dept., 2015], citing

Vegav. Restaér.{zf' C_'o}%zst.‘ Corp., 18 N.Y.3d 499, 965 N.E.2d 240 [2012]; see also Lee v.
Nassau Hed’lf{c'-Caré;' Corp., 162:A.D.3d 628, 78 N.Y.8.3d 239 [2 Dept., 2018]). Once a

moving party has mEde a prima facie showing of its entitlement to summary judgment,

the burden shigﬁs to the opposing party to produce evidentiary proof in admissible form
sufficient to 'eéstablis_%_h the existence of material issues of fact which require a trial of the
action (see Fe aé:‘riane; Fin. Corp. v..Longspaugh, 144 A, D.3d 858, 41 N.Y.S.3d 284 [2
Dept., 2016], cﬂ:mg éA-lva:réz; v. Prospect Hospital, 68 N.Y.2d 320, supra; see also Hoover

v. New Hollarizd N. Am, Inc., 23 N.Y.3d 41, 11 N.E.3d 693 [2014]).
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Liabik’éy

A V-iolaétion o’f the Vehicle and Traffic Law constitutes negligence per se (see
Vainer v. Dfsézlvo_, 79 A.D.3d 1023, 914 N.Y.S.2d 236 [2 Dept., 2010]). Vehicle and
Traffic Law § 1141 _iarovides that the “driver of a vehicle intending to turn to the left
within an intelé-_secticén .. . shall yield the right of way to any vehicle approaching from the
opposite direc%:ion V\;hich is within the intersectiorl or so close as to constitute an
immediate hazar n (VTL § 1141). Vehicle and Traffic Law § 1128(a) provides that “a
vehicle shall be drlven as nearly as practicable entlrely within a single lane and shall not
be moved frorﬁ such lane until the driver first ascertained that such movement can be
made with safety” (VTL §1128(a)). While a driver is required to “see that. which.
through proper use of [his or her] senses [he or she] should have seen, a driver who has
the r1ght-0f~way is ent1t1ed to anticipate that the other motorist will obey the traffic law
requiring h1m jor her-i to yield” (see Vainer v. DiSalvo, 79 A.D.3d 1023, 914 N.Y.S.2d 236
[2 Dept.,_ZOlOi] (_quéfing B()ng;‘_ovz' W Hq]fman,' 18 A.D'.Sa 686, 795 N.Y.S.2d 254 [2
Dept., 2005]);% see aéso Platt v. Wolman, 29 AD.3d 663, 816 N.Y.S.2d 121 [2 Dept.,
2006]). “A dréivcr' w1th the ri ght-of;ivay' who only has s_cc_c)nd_s_ toreact to a vehicle which
has failed to yleld IS not comparatively negligent for failing to.avoid'the collision”
(Yelder v. ._Walér'ers, 64 A.D;3d 762, 883 N.Y.S.2d 290 [25 Dept., 2009]).

Inthe 'déas'e 'at%bar, the movant failed to make a prima facie showing of entitlement
fo summary JUdgment Plaintiff testified that as Randy’s drove west bound on Atlantic
Avenue and va;%nproa(éhe‘d the intersection, the traffic signal turned yellow, and defendant
did not have a gree'n_é'. light to make a left turn. Defendant testified that he had a green
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turning arrow g1vmg him the right of way to make a left turn, and that as he turned,
Randy-’_s'vehicélc.weréﬁ through a red light at a speed of approximately 60 miles per hour.
Since “a party's adrr%i‘ssion contained within.a police accident report may not be
bootstrapped ié’nto..e_v__;iden(:e if a proper foundation for the admissibility of the réport itself
has not been léaid”, tfhe uncertified report cannpt_be_-cons‘idered '(Yassin- v. Blackman, 188
AD.3d62, 131 NYS 3d 53 [2 Dept., 2020]; see CPLR § 4518(a)). Further, Officer
Chan’s dep031t10n testlmOny is unpersuasive since he did not witness the accident.
Insurance Iaw §51 02( dj

In-_-the_--l:g:ﬂl of par_twulars, plaintiff-alleged injuries to her cervical and thoracic
spine, lumbos;iacral sfpine,- right shoulder, including tears, left kriee, including tears and
’arthro_sco'py'_oé'l_ July 7, 201’7I (sée NYSCEF Doc, # 42 at § 11). Plaintiff further alleges
that the. 'inj'_uriés susf};xined meet the following categories of Insurance Law § 5102: (1)
significant diséﬁgure?ment' (2) permanent loss 6f body function/systern, (3) permanent
consequent1al hm1tat10n (4) a significant limitation, and (5) a non-permanent medically
determined i 1njury whlch prevented him from his usual-and customary activities for 90 out
of the first 18@ days following the accident (see id. at §20).

Defendants falled to meet their burden and establish that plaintiff did not sustain a
serious '_lnjl_l__'l‘y-éWIth_m the meaning of Insurance Law § 5102(d). Defendant provided the
SWworn medicaél-repoft;of’Dr. Jeffrey Guitman, M.D., who examined plaintiff on December
13,2018 and ié'oUnd'jthat range of motion was normal in her cervical spine, lumbar spine,
right shoulderé' and._léft_ knee. The doetor opined that -plaintiff’s alleged injuries to her
back, right shcé;u-lderéi and left knee were resolved and that “[blased on today's examination
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there is no objéective%m_edjgal- evidence in the medical chart and imaging which
substantiates that thé_'exam’ine_e had incurred traumatic injuries to their body, in the
vehicle duringé_the at;cident.. There are no objective clinical findings indicative of a
present 'disab’iléity, and functional impairment, which prevents the examinee from
engaging in ADL, and usual activities including work, school, and hobbies, There is no
permanency as a fes_i;lt of the ¢laimed injuries listed onthe bill of particulars”

(s¢e NYSCEF Doc. #47)

Defen_diant .fl.l?‘thel_? provided a:sworn feport from trauma doctor Timothy G:
Haydock_,_M.Dé.,_ F_.A?.C.’E;P._, who.reviewed the records and opines that “the records |
reviewed are 'iéncon'_séstent with the alleged injuriés in the Bill of Particulars and show that

| the claimed ins'u_r-ies do not have an acute traumatic origin related to the accident on
September 1 4, 201 6 It is my opinion within a reasonable degree of medical certainty that
there were no éac_u_te ?traumati'c: findings to causally relate the plaintiff’s accident and the |
claimed mjury otheré than musculoskeletal neck pain and low back pairi” (NYSCEF Doc.
#46). Fina'lly;,' de'fet:?idant provided a sworn radiological review from Dr. Mark. J. Decker,
M.D., -who-opéines tﬁat plaintiff’s injuries to - her left knee and lumbar spine are.
degenerative, '-illon_g'st?amding,_and- not causally related to the accident (see NYSCEF: Doc. #
48). Dr. Dec‘,kéer was‘é silent as to causation when discussing the bulges in plaintiff’s.
cervical sp 1ne and dld not review her right shoulder.

Ho’wev_gef,_ " [tjhe papers submitted by the defeéndant failed to eliminate triable
issues of fact-lé*-egard:ing'_‘the plaintiff's claim, set forth in the bill of particulars, that she
sustairied a s"elé‘io‘us m_]ury under the 90/180—day category of Insurance Law § 5102(d)”
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(dliv. 'W;‘!Zia;ézs, 187 AD.3d:1107, 131 N.Y.8.3d 578 [2 Dept., 2020]). Here, defendant
failed to set. f'cé)r-spe(éiﬁc arguments related to the 90/180 category. While defendant
provided ;pl'aix;tif'f’ s '?deposi’tibn transcript as an exhibit, this is insufficient to meet the
burden on summary judgmerit as "this evidence failed to identify the pl_a'i'ﬁﬁff‘s usual and
-c_ustomary_ daiély act-fi_vi'ties. during the specific relevant time frame, and did not compare:
the plaintiff's %preéacfcidént and post-accident activities during that relevant time frame®
(Reid v. _.Edwaé'rdk— érant, 186 A.D:3d 1741,129 N.Y.S.3d 798 [2 Dept., 2020]). Plaintiff
testified that séinc._e tl?le_’a'c:cident she can rio longer play basketball, dance, model, run.and
play with her éson'.(séee- NYSCEF Doc. # 44 at-69). While she testified that she regularly
played basketball she did not belong to clubs. or teams. While she testified that she can
no longer model she was not signed up with any modeling agencies (see id. at 70-71).
Furthei;, the: xﬁedlcal-r_eports provided and discussed above fail to relate the

findings to the 90/1 80 category for the period of time iminediately following the-accident
(see Rouach v Betz‘s 71 A.D.3d 977, 897 N.Y.S8.2d 242 [2 Dept., 2010], Pearsall v.

| Cha, 114 N. Y S.3d 176 [App. Term, 2019]). As defendants did not meet their burden,

this Cour_t_n_cc;d_ not cxamme the sufﬁ_'ol_ency of plaintiff's -opposntlon papers.
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. _ Conclusion
.Accorc?iinglyi defendant Edwin Echeverria’s motions for summary judgment,
sequence .nullé‘lbers-téwo and three, -are denied: Defendant’s motion to consolidate is
addressed in a 'separiate order. This.constitutes the decision and order -of this case.
| ENTER:

e

HonX4ra J. Genovesi

1.S.C.

To:

Huy (Tom)Le

Law Offices-of Bryan Barenbaum
Attorneys for Plaintiff

2060 Eastern Parkway

Brooklyn, New York 11207

Colleen Shea

Baker, McEvoy, Morrissey & Moskovits, PC
Attorneys for Defendant

One MetroTech Center, 8" Floor

Brooklyn, New Yotk 11201
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