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At an IAS Term, Part 34 of the Supreme
Court of the State of New York, held in
and for the County of Kings, at the
Courthouse thereof at 360 Adams St.,
Brooklyn, New York on the 1% day of

March 2021.
PRESENT:
HON. LARA J. GENOVES]I,
J.S.C.
X

SARAH TORRES-HERNANDEZ and,
NELSON HERNANDEZ,

Index No.: 524036/2017

Plaintiffs,
DECISION & ORDER
-against-

FLAWLESS DCN, INC., DOMINGO NOLASCO and
BRIAN J. MELTON,

Defendants.
X

Recitation, as required by CPLR §2219(a), of the papers considered in the review of this
motion:

NYSCEF Doc. No.:

Notice of Motion/Cross Motion/Order to Show Cause and

Affidavits (Affirmations) Annexed 66-68; 94, 95

Opposing Affidavits (Affirmations) 80, 86; 104

Reply Affidavits (Affirmations) 81; 107
Introduction

Defendant, Brian J. Melton, moves by notice of motion, sequence number five,

pursuant to CPLR § 3212, for summary judgment, dismissing the complaint. Plaintiffs,
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Sarah Torres—él—lerne{hdézf ahd Nélson Hernandez, and defendants Flawless DCN, Inc._, and
Domingo N_pliasco épp_ose-thi's motion.

Defencélants_, f-lawless DCN, Inc., and Domingo Nolasco, move by notice of
mc)_ti‘on,__sequénce-nélmber six, pursuant to CPLR § 3212, for summary judgment on‘the
grounds that I;Iainti%f did not sustain serious mJury within the meaning of Insurance. Law
§ 5102(d). PiaintiffS' oppose this motion.

: Background

This ._"aé:tion i';ﬁ'vo_lve_s a motor vehicle accident that took place on March 11, 2016,
near the int_erés,ec_t_ioﬁ of Fourth Avenue and Prospect Avenue. in Brooklyn, New York.
Fourth Av_eméle has SIX lanes, three in the southbound-and thiee it the northbound, The
intersection 1s .conti’?olled by .a traffic sighal.

Pl'aintié:t’f S‘ar%.h Torre- Hernandez (Torres Hernandez) testified at an examination
before tifal (EBT) on September 25, 2019 (see NYSCEF Doc. # 75, Torres-Hernandez
EBT). Plaintiiff Toéres—Hemandez- was driving her vehicle on Fourth Avenue and turning
left onto Pr_osi)e“(:t A;Venue. The traffic control signal was-green (see NYSCEF Doc. # 75,
Torres_—I-Iernaéridez EBT at 75). Defendant Domingo Nolasco (Nolasco) was driving
so_uth.bound on Fou;‘th Avenue in the left lane, and defendant Brian Melton (Melton) was
driving in the C:_e_nte_;_r lane (see NYSCEF Doc. # 79, Melton Aff. §7,9). Plaintiff testified
that as she was “-twb.—.t’hirds”*of the way through the intersection, Wh_er'; the front of
Nolasco’s velélicle hiit--“t_he middle of the right side passenger door™ of her vehicle (see
.Torre_sfﬂerna%ndez EBT at 19-22). Plaintiff testified that there was a second impact with
Melton’s vehéi'cle (sé’ée id. 77-78). Plaintiff further testified that she doesn’t know whose
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vehicle-Melt(;n strlfck hers of Noilasc()’s (seeid. at 26), but kriows that the “left side” of
Melton’s Vehlcle ended up by the “front right wheel well” of her vehicle (see id. at 78).
Although plamtlﬁ‘ testlﬁed that she never saw ¢ither vehicle prior to the collision,
-pla1_r1t1ff‘state§ by -a;_fﬁdawt_that-the defendants were “rushing into the intersection” before
the accident (See :d at 20,26, 78; Torres-Hernandez AfY. at 2).

Melto_xél testiﬁe_df that when plaintiff turned left on to Prospect Avenue, she was
“facing to makethe turn” (see NYSCEF Doc. # 76, Melton EBT at 22). Melton saw the
front.of p’leﬁnitiff"s \E;ehicl'e “strike the left front driVEr’é side of Mr. Nolasco’s vehicle”
(see Melton Aff -a\t%ﬂ 12), Melton also testified that the “front right” of plaintiff’s vehicle
came into coréltact 1»?fvith.the-'-“"i-'l.‘o'nt left side and front, more to the side” of Nolasco’s
vehicle (see Melton EBT at 26, 27). Nolasco’s vehicle “swerved” from the left lane on
Fourth Aveméle_. intoi the center lane on Fourth Avenue and struck the front driver’s side
wheel area w1th thé-pass‘en’ge'r side of his car (see Melton Aff. at §10). Because
Nolasco’s vehlcle suddenly entered the center lane, Melton was unable to avoid the.
collision desplte xmmedlately breaking (see Melton Aff. at § 16). Approximately two
_secgnds.- '¢Iap§ed be‘;-ween the first collision and the second collision (See.Mel_ton_Af_f .atq
15). | |

This -aéction_ was ‘commenced by the filing of the sunimons and complaint on
December 13, 2017 (see NYSCEF Doc. #1). Issue was joined on March 23, 2018 and
May 23,:201:5; (see NYSCEF Doc. # 2, 4). Thenoteof issue was filed on December 20;

2020 (see NYSCEF Doc. # 44). On December 14, 2020, defendants Flawless DCN, Tnc:
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and Dom'ing_o_‘é N(jlas;;co were precluded by order of the Honorable Lawrefice Knipel (see

NYSCEF Doc. # 112)
; | Discussion

Stmtmary-Juéfgméréf

“IT] he prop_c;_ne_nt. of a summary judgment motion must make a prima facie
showing of elititlerrfent' to judgment as a matterof law, tendering sufficient-evidence to
demonstrate the absence of any material issues of fact” (Stonehill Capital Mgmt., LLCv.
Bank of the W 28 N Y.3d 439, 68 N.E.3d 683 [2016], ¢iting Alvarez v. Prospect
Hospital, 68NY2d 320, 501 N.E.2d 572 [1986]). F allure to make such a showing
requires denie’ill of the motion, regardless of the sufficiency of the opposing papers (see
Chiarav. T oué)n of }‘;Vew Castle, 126 AD.3d 111, 2 N.Y.S.3d 132 [2 Dept., 2015]; citirig
Vegav. Restam Consr Corp:, 18 N.Y.3d 499, 965 N.E.2d 240 [2012]; see also Leev.
Nassau Healrh C'are Corp., 162 A.D.3d 628, 78 N.Y.S.3d 239 [2 Dept., 2018]). Oncea

moving party;has made_ a prima facie showing of its entitlement to summary judgment,

the burden sh;iﬁs to _Qéthe opposing party to produce evidentiary proof in-admissible form

sufficient to e_:%s_’tabliéh_the existence of material .is_sue's'__'of fact which require a trial of the
action (see 'Fairlané. Fin. Corp. v. Longspaugh, 144 A.D.3d 858,41 N.Y.$.3d 284 [2
Dept., 2016], gc_iti.ilgéAl'Va?‘éz v. Prospect Hospital, 68 N.Y.2d 320, supra; see also Hoover
v, New Holland N. Am , e, 23 N.Y.3d 41, 11 N:E.3d 693 [2014]).

Liabiléty

A violation c}f the Vehicle and Traffic Law constitutes negligence per se (see
Vainer v. Diﬁ%alvo,_ 79 AD.3d 1023, 914 N.Y.S.2d 236 [2d Dept., 2010]). Vehicle-and
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Traffic Law§ 1 141 ptovides that the “driver of a vehicle intending to turn to the left
within an inteérsectiém ... shall yield the right of way to any vehicle ap_.pr_oaching from the
opposite direc%:tion .\;\_ihich is within the intersection or so close as to constitute an
immediate hazard” Vehicle and Traffic Law § 1128(a) provides that “a vehicle shall be
driven a_s__nea}ly.as ia_racticable entirely within a single lane and shall not be moved from
such lane u’ntéil the‘:ciiri'ver‘ first ascertained that such movement can be made with safety.”
While a driv_eér’ is reiquirfed to “see that which through proper use of [his or her] senses [he
or she] .-sh_oulé;i.haveé.seen,-:a driver who has the right-of-way is entitled to-anticipate that
the other motéc)ri_s_t wﬂl obey the traffic law requiring him ot her to yield” (see Vairer v.
DiSalvo, 79 AD 3d 1023, 914 N.Y.S.2d 236 [2 Dept., 2010] (quoting Bongiovi v.
Hoﬁ}nan, 18 ADBd 686, 795 N.Y.S.2d254 [2 Dept., 2005)); see also Platt v. Wolman,
29 AD.3d 663, 81 é--N;Y.S:.Zd' 121 [2 Dept., 2006]). “A driver with the right-of-way who
only has 'seCo_énds toé' react to a vehiclé which has failed to yield is not comparatively
negli gent-for-_‘éfailiné- to avoid the collision”™ (see Yelder v. Walters, 64 A.D.3d 762, 883
N.Y:S8.2d 290 [2 Dépt-.,- 20097).

In th1s case, Z:Melt_on did not make a prima facie showing of entitlement for
Summaryjud gment?. Melton avers that there was never a collision between himself and

the plaintiff, -élnd.thiat his vehicle only came into contact with co-defendant Nolasco.

However, plaintiff”%s affidavit and EBT indicate that there were two impact to her vehicle.
At times she ies_tiﬁ?d that Melton struck her vehicle and testified that she is unsure as to
-whcther.-.Meléon”-s vehicle ever came into contact with her vehicle. Plaintiff thereafter

testified that dnver’s side wheel of Méelton’s véhicle was located by the “front right wheel
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well” Of.her-_\ire_hic_lfé after the second impact (see NYSCE Doc # 75). Furthermore, the
photographs ‘éaken- rét the scene of the accident show the vehicles close proximity after the:
accident (see NYSCEF# 78).. ““It is not the court's function on a metion for summary

ELL]

judgment to -éilSSE:S"S ;:re'dibility . Here, the plaintiff's testimony was not incredible as a
matter of lawéor. un%zvorthy of belief, but rather, raised issues of credibility to be resolved
bya fact’ﬁnd#ér” (sz}-rand'v; Salvation Army, 186 A.D.3d 1325, 128 N.Y.S.3d 898, 899 [2
Dept., 2020] [mtemal citations omitted]).

InSurtEm_ce -Iéa'wi § 5102

In the bnll of particulars, plaintiff alleged injuries to her cervical spine, lumbar
spine, 1¢ﬂ:sh(§u1der;and right shoulder (see NYSCEF Doc. # 97 at § 11), Plaintiff further
alleges thatftflc-'inj:_l_liﬁes sustained meet the following categories of Insurance Law § 5102:
(1) permanenét.ioss of body'functi.nnféystem, (2) perinanent consequential limitation, 3)a
significant iirin-itat_io}n, and (4) a non-permanent medically determined injury which
prevented h1m froni- his usual and customary activities for 90 out of the first 180 days
following 'theé-a_cci'd;ént (see id.at 9 20).

Defenéiants %nat their burden and establish that.plaintiff did not sustain 'a serious
injury w1th1n the.m;anhlg_-:of Insurance Law § 5102(d). Defend_an‘f_s :allege that plaintiffs
injuries were not cdilsall-y_l'elated to the accident, asshe had prior injuries to both shouldérs
and had =pr.evi0us%1_y undergone surgery to both shoulders related to the prior

accident. De_fi'cndarét provided the sworn medical report of Dr. Pierce J, Ferriter, M.D., who

examined pldintiff gfon December 23, 2019 and found full range of motion in plaintiff’s
cervical andlumbar spine. Dr. Ferritet measured range of motion loss in plaintiffs
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shoulders. uip to 50% The doctor opined that “some subjective restrictions of motion in
bilateral sho{ﬂdersf were not supported by objective clinical findings of today’s
examination. ‘ The éxmniﬁeti’is capable of functional use of the examined body parts. for

normal activities of daily living as well as usual daily activi__ti:e's including reégular work

duties” '(_NYS :C_'EF f)o_c. # 100). While Dr. Ferriter mentions pl;ainti_ff’”s prier shoulder-
surgery, the: report is silent as to whether the injuries were causally related by the
accident, Ho_\‘éwever; defendants also provided the swotn report of Dr. Scott A. .Springer,.
M.D., who re%?iew,e'cgl plaintiffs MRI examinations taken oh November 9, 2016 and opines
that she had rélg'ht al;d_leﬂ'_s'houlder tears which were degenerative and not causally related
-t0-the March 112016 accident (see NYSCEF Doc. # 101).

With 1§'espec§£'to the 90/180-day category of Insurance Law § 5102(d), defendants
provided pl’aiélﬁffs élepqsitiOH transcript where she identified her daily activities before
the accident a_ésﬂ'“[w]%alking, occasionally jogging, attending to my household, taking care
of family merénbers,% crocheting, reading, gardening, baking” (NYSCEF Doc. # 99 at
55). She testi;ﬁ_e_d tliat_.a’s. of the date of the deposition, there is “not much” she is able‘to
do besides walkand read. Interacting with her family is “pretty limited” (id. at 56; cf.
Reid v. Eaﬁvaé'ds— Gmn: 186 AD.3d 1741, 129 N.Y.S.3d 798 [2 Dept., 2020]).

In o_péositioﬁn, while plaintiff failed to address the issue of causation related to her
shoulders, pla}ﬁntiff -gfraised a triable issue of fact as to whether ﬁlaintiff sustained a serious
_iﬁjﬂfy to her Cemcal and lumbar spinie as a result of the accident. Plaintiff provided the
SWOrt repor’t? of Dr Michael C. Gerling, M.D. whose most recent examination on
September 16, .-2'026, shows range of motion loss up to 50% in plaintiffs cervical spine and
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almost 60% m plamhft‘s lumbar spine (see NYSCEF Doc. # 105) Gerlmg discussed the-
cervical discectomy and fusion surgery plaintiff underwent after the accident on November
6,2016 and opmed that plaintiffs cervical and lumibar i injuries result in permanent disability
and aie -:d11_ject;ly Caq_sally related to the accident (see id.).

Conclusion

Accordmgly, defendant Brian J. Melton’s motion for summary judgment

(sequence number ﬁve) and defendants Flawless DCN, Inc., and Domingo Nolasco’s
motion for summary judgment (sequence number six) are denied. This constitutes the

-déeision and order of this court.

Hen’ﬁara J. Genovesi
I.S.C.
To:

Angelo A, Glordano Esq.
Attorney for Pfamt{f}%

64 Avenue U :
Brooklyn, New chk 11223

Colleen Shea ;

Baker, McEvoy, Momssey & Moskovits, PC
Atiorneys for Defendants Flawless DCN, Inc.
and Domingo Nolaseo

One MetroTéch Center, 8% Floor

Brooklyn, New York 11201

Roberta L. Alagna, Esq.

o’ Connor, McGuinness, Conte, Doyle,
Oleson, Watson & Loftus, LLP
Attorneys for‘ Defendanr Brian J, Melton
One Barker Ave., Suite 675

White Plams_ New:York 10601
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