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At an IAS Ter1n, Part Con1111 6 of tl1e Supre111e 
Court of the State of New York, held in ai1d for 
tl1e Cou11ty of Kings, at tl1e C'ourthouse, at Civic 
Center, Brooklyn, New York, on the l21

h day of 
March, 2021. 

PRES ENT: 

HON. LAWRENCE KNIPEL, 
Justice. 

-- - - -- - -- - - - - - - - - - - - - - - - - - - - - -- -- - - - -X 
SHELWOL LLC, 

Plaintiff, 

- against -

BINY AN KOIDESH LLC; 1452 53 LLC; ABRAHAM 
WEIDER; CITY OF NEW YORK ENVIRONMENTAL 

CONTROL BOARD AND JOHN DOE #1 through JOHN 
DOE#99, 

Defendants. 
- - - - -- - - - - - - - - - --- - - - - -- - - - - - - - - -- - --X 

The following e-filed papers read 11erein: 

Notice o_fMotion/Order to Show Cause/ 
Petition/Cross Motio11 and 
Affidavits (Affir1nations) ______ _ 

Opposing Affidavits (Aftlr1nations), ___ _ 

Reply Affidavits (Affirmations) ____ _ 

Index No. 511524/20 

NYSCEF Doc Nos. 

40-51 

53-59 

61-62 

Upon the foregoing papers in this action to foreclose a co1n1nercial mortgage 011 

the properties at 1324 52"d Street (52"d Property) and 1452 53'd Street (53'd Property) in 

Brooklyn (collectively, the Properties), plaintiff Shelwol LLC (Shelwol or plaintiff) 

1noves (in rnotion seqttence [1not. seq.] three) for an order: (1) granting it su1nmary 

judgment against defendants Binyan Koidesh LLC (Binyan) and 1452 53 LLC (1452) 

(collectively, Borrowers) and Abraham Weider (Weider or Guarantor), pursuant to CPLR 
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3212; (2) granting it a default judgment against the non-answering defendant, pursuant to 

CPL,R 3215; (3) a1Jpointing a referee to compute tl1e a1nount due under the note a11d 

1no11gage and to report \vhether the Properties 1nay be sold; and (4) ainending the caption 

to delete the John Doe defendants. 

Backgrou11d 

On July 7, 2020, Shel\vol co1n1nenced tl1is co1n1nercial foreclosure action by filing 

a sum111ons, a veritied con1plaint and a notice of pe11dency a-gainst the Properties. 1'11e 

complaint alleges that on July 3, 2018, Nexus Capital Investments LLC (Nexus) loaned 

Binyan $1,968,750.00, which was secured by a note and mortgage recorded against the 

52"" Property (Nole #1 and Mortgage #1, respectively) (see complaint at 11119-10). Nexus 

allegedly assigned Note # 1 and Mortgage # 1 to PS Funding Inc. (PS Funding) (id. at 11 

11). The complaint alleges that "[b]y assignment of mortgage dated October 10, 2019 

and recorded on October 24, 2019, a11d delivery of tl1e original loan docl1ments, PS 

Fund[ing] Inc. assigned all its rights title and interest in Note. #1 [and] Mortgage #1 to 

[Shelwol]" (id. at'\[ 12). 

The complaint also alleges that on July 15, 2019, Madison Park Investors 

(Madison) loaned Borrowers 499,999.00, which was secured by a note and mortgage 

recorded against the Properties (Note #2 and Mortgage #2, respectively) (id. at~ 13). The 

complaint alleges that "[b ]y assignment of mortgage dated October I 0, 2019 and recorded 

on October 24, 2019, and delivery of the original loan doc1une11ts, Madison , .. assigned 

all its rights title and interest in Note #2 [and] Mortgage #2 to [Shelwol]" (id. at 1114). 

The complaint further alleges that on October 10, 2019, Shelwol loaned Binyan 
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$531,251.00, which was secured by a note and mortgage (Note #3 and Mortgage #3, 

respectively) recorded against the 52"' Property (id. at~ 15). 

On October l 0, 2019, Borrowers allegedly executed a consolidated note in favor of 

Shelwol in the principal amount of$3,000,000.00 (Consolidated Note), consolidating the 

obligations set fmih in Note #1, Note #2 and Note #3, which was secured by a 

consolidation. extension and 1nodificatio11 agree1nent (CEMA) e11cu1nbering the 

Properties (id. at ~1! 17-18). The complaint alleges that the Guarantor (Weider) executed 

a personal guaranty of payment on October 10, 2019 (id. at~ 20). The complaint annexes 

copies of the Consolidated Note, the CEMA and the guaranty. 

'l~he co1nplaint alleges that tl1e Borrowers defaulted under tl1e terms of tl1e loan 

documents "by failing to timely pay the amounts due for December I, 2019 and 

thereafter" (id. at ~ 24). 

On December 2, 2020, defendants Binyan, 1452 and Weider collectively answered 

the co1nplaint and asserted several affir1native defe11ses, including- laclc of personal 

jurisdiction and lack of sta11di11g. Defendant City of New York Environ111ental Control 

Board (ECB) failed to answer or otherwise appear in this action. 

Slrelwol's Summa1J1 J11dg1nent Motion 

Shelwol novv 1noves for sttmmary judg111ent against the Borrovvers, Binyan and 

1452, and the Guara11tor, Weider, an order of reference, a defaultjudg1ne11t against 11on-

3 
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appearing defendant ECB and other relief. 

Shelwol submits an affirmation from Herbert Wolowitz (Wolowitz), the 

"1nanaging me1nber and authorized signatory" of Shelwol, who affir1ns that "I inake this 

affirrnation based upon 1ny personal i<nowledge and the books and records 1naintained by· 

Plai11ti'ff in my possessio11." Notably, Wolowitz does not aftir1n that sucl1 books and 

records are mai11tai11ed by Shelwol in the nor1nal course ot' its bttsiness, nor does he affirm 

that 11e is fa1niliar \Vit11 Shelwok's record-keeping process. Wolowitz's affir1nation does 

not annex any of' tl1e business records upon vvhicl1 his aftirn1ation is based. 

Wolowitz's aftir1nation describes (nearly verbati1n 1fo1n the co1nplaint) Note and 

Mortgage #I, Note and Mortgage #2, Note and Mortgage #3 and the October I, 2019 

CEMA and Co11solidated Note executed by Borrowers in favor of Shel\vol. Wolowitz 

af1irms that Shelwol seeks to foreclose the CEMA against the Properties under which 

$3,000,000.bO in pri11cipal is due and owing. Wolo,vitz reiterates the event of default 

alleged in the co1nplaint. Copies of the loan docu1nents, i11cluding the Consolidated Note, 

the CEMA and tl1e guara111y are sub1nitted \Vitl1 Shelwol's sum1nary judg1nent inotion. 

Defendants' Opposition 

Defe11dants, in opposition, argue that "there are nutnerous genuine issues of 

disputed 1naterial facts tl1at, essentially, defeat plai11tiffs current 1notion for s1un1nary 

judg1nent.'~ Specitically, defense counsel asserts that "plaintiff's su1n1nary judg1nent 

[motion] should not be gra11ted at this stage dt1e to four key reasons: defective service of 

su1n111ons and co1nplaint, Governor[ ] Cuo1no['s] Exect1tive Order (s), issues related to 

4 
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f<lrbeara11ce and ongoing negotiations between plaintiff and defendants." 

Defense counsel explains that it now seeks to dispute tl1at there \Vas proper service 

upon Weider, the Guarantor, despite the fact that he "conceded to the proper service" in a 

prior court st1b1nission. Weider sub1nits an affidavit attesting that "I was never served 

properly in the current action." Weider submits documentary evidence that he reside:s at 

1358 53'0 Street, Apt. 28 in Brooklyn, and attests that "! have no connection to the 

address to which plaintiff served [the] summons and complaint ... " 

S/1elwol's Rep!J1 

Sl1el\.vo1, in reply, sul1mits an attorney aftirn1ation asserting that "[t]his action 

involves the foreclosure of a co1nmercial 1no1igage in relation to t\vo vacant prope1iies 

[a11dJ d<les i1ot involve a 'ho1ne loan' because, the Borrower is a corporation a11d the 

property is vaca11t." Shelwol further asse1is that service of process tLpon Weider was 

proper. Even if personal service upon Weider was improper, Shelwol asserts that Weider 

waived tl1e jurisdictional defense- by submitting an affir1nation in support of defendants' 

cross 1notion (in 111ot. seq. two) expressly conceding that defendants \.Vere properly 

served. Shel\Vol also argues that Weider also waived the jurisdictional defense, pursuant 

to CPLR 3211 ( e ), by failing to move for dismissal on that ground within 6.0 days after 

ans\vering tl1e co1nplai11t. 

Discussio11 

Summary judg1nent is a drastic re1nedy that deprives a litigant of his or her day in 

court and should, thus, only be employed when there is no doubt as to the absence of 

5 
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triable issues of material fact (Kolivas v Kirchoff, 14 AD3d 493 [2005]; see also Andre v 

Pomeroy, 35 NY2d 361, 364 [1974]). "The proponent of a motion for summary 

judg1nent 1nust make a pritna facie showing of entitlement to judg111ent, as a inatter of 

la\\', tendering sufficient evidence to demonstrate the absence of any inaterial iss11es of 

fact" (Manicone v City of New York, 75 AD3d 535, 537 [2010], quoting Alvarez v 

Prospecvt Hosp., 68 NY2d 320, 324 [1986]; see also Zuckerman v City of New York, 49 

NY2d 557, 562 [1980]; Winegrad v New York Univ. Med. Ctr., 64 NY2d 851, 853 

[1985]). If it is deter1nined that the 111ovant has made a prima facie showing of 

entitlement to sum1nary judg1nent, ''the burden shifts to the opposing party to produce 

evidcntiary proof in ad1nissible form sufficient to establish tl1e existence of inaterial 

issues of fact which req11ire a trial oftl1e action" (Garnhanz & Han Real Estate Brokers v 

Oppenheimer, 148 AD2d 493 [1989]). 

Ge11erally, to establish prima facie entitle111ent to jttdg1nent as a rnatter of law in 

an action to foreclose a 1nortgage, a plaintiff must produce the mortgage, the llnpaid note; 

and c1dn1issible -evider1ce of the borrower's default (see Deutsche Bank Natl. Trztst Co. v 

Karibandi, 188 AD3d 650, 651 [2020]; Christiana Trustv Moneta, 186 AD3d 1604, 1605 

[2020]; Deutsche Bank Trust Co. Ams. v Garrison, 147 AD3d 725, 726 [2017]). Where a 

plaintiff establishes pri1na facie entitle1nent to judg1nent, the bttrden then shifts to the 

defendant to raise a triable issue of' fact as to a bona fide defense to the action 

(CitiMortgage, Inc. v Guillermo, 143 AD3d 852, 853 [2016]; Mahopac Natl. Bank v 

Baisley, 244 AD2d 466, 467 [1997]). 
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Here, although Shelwol submitted copies of the Consolidated Note, CEMA and 

guaranty, it has not established its pri1na facie entitletnent to sum1nary judg1nent and an 

order of reference because it has failed to sub1nit a'dtnissible proof of tl1e borrowers' 

default, as a matter of law. The Second Department has held that affidavit testimony 

regarding a borro\ver's default based on a revievv of business records is inad1nissible 

hearsay a11d lacks 11robative valtie if the business records tl1emselves are not prodt1ced 

(see Deutsche Bank National Trust Company v Elshiekh, 179 AD3d 1017, 1021 [2020]; 

Bank of New York Mellon v Gordon, 171 AD3d 197, 208-209 [2019]; JPMorgan Chase 

Bank National Assoc. v Grennan, 175 AD3d 1513, 1516-1517 [2019]). Wolowitz's 

affir1nation regardi11g tl1e Borrowers' default based on his revie\V of unidentified business 

records is inad1nissible because Shel\vol failed to produce the business records upon 

which Wolowitz's knowledge is based. In addition, Wolowitz failed to affirm that his 

affir1nation was based 011 a reviev.1 of business records that were produced during the 

normal course of' Shelvvol's business. Consequently, Shelwol's 111otion for su111111ary 

judg1nent, an order of reference and a default judg1nent are denied with leave to renew 

based on papers that provide a proper evidentiary fou11dation. Accordingly, it is hereby 

ORDERED that Shelwol's motion (in mot. seq. three) is only granted to the extent 

that the caption is a1nended to delete tl1e Joh11 Doe defendants, and the 111otion is 

othenvise denied with leave to renew. 
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This co11stitutes the decision and order of the court. 

ENTER, 

J. S.-G: 

8 
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