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AtanTAS Term, Part 88 of the Supreme Court of
the State of New York, held in and for the
County of Kings, at the Courthouse, at Civic
Center, Brooklyn, New York, on the 171 Aw[ Jf

March, 2021.

PRESENT:
HON. MARK 1. PARTNOW,

Justice,
e dmmmmfecamhm-——lacdeame oo aame—— . m X
G678 NEW JERSEY INC.,

Plaintiff, DECISION AND ORDER

- against - Index No. 513923/2018

JUAN NUNEZ and LOIDA NUNEZ,

Defendants,
---------------------------------------- X
The following papers numbeted 35 to 53 read herein: NYSCEF Page #
Notice of Motion/Order to Show Cause/
Petition/Cross Motion and. |
Affidavits (Affirmations) Annexed 35-37
Opposing Affidavits (Affirmations)
Meémorandums of Law . _ 47-48
Reply Affidavits (Affirmations) 54
Pleadings - Exhibits. 38-44 49-53

Upon the foregoing papers, 678 New Jersey Inc. (Plaintiff) moves by motion [seq. 3]
for an order: 1) consolidating the instant action (index no. 5 13923/2018) with an action
commenced by Juan and Loida Nunez (Defendants) (index no. 513327/2020, the “Nunez
Action™), pursuant to CPLR. 602(:;;5_-; and 2) for summary judgment in favor of Plaintiff,
pursuant to CPLR 3212. For the following reasons, Plaintiff's motion [seq. 3] is granted to the

extent that the instant action (index no. 513923/2018) and the Nunez Action (index no.
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513327/2020) shall be joined for trial. The portion of Plaintiff’s motion seeking summary

judgment is denied in its entirety.

Background & Procedural History

Plaintiff filed its -suniihons and complaint in the instant action on July 6, 2018.
According to the complaint, Plaintiff seeks the -speciﬁc performance of a contract of sale for
real property (Contract of Sale, attached as Exhibit A tothe instant motion, document number
38 on NYSCEF). Plaintiff -cont‘ends‘ that Defendants agreed to sell to Plaintiff the feal property
located at 678 New J ers'ey.Ave.,.érookly_n,'NY 11207 (“Real Property™), and that agreement
was memorialized by the Contract of Sale. The Contract of Salefs:;'tates that the purchase price
for the Real Propertyis $900,000.00. It is undisputed that Plaintiff tendered $25,000.00 to
Defendants as a down payment for the Real Property and that theé down payment is being held
by Defendants' attorney in an escrow account. Plaintiff alleges t%lat Defendants breached the
Contract of Sale by refusing to close on the transaction for Real i’toperty. Plaintiff avers that
it has been ready, willing and able to close on the Contract of S_a;'_le. Defendants subsequently-
filed their verified answer on August 16, 2018, raising s_ix'teenjE affirmative defenses to the

allegation that Defendants breached the Contract of Sale.

Plaintiff then filed its first motion [seq. 1] for summary j’ud_égement.on-May 28,2019. In
that motion, Plaintiff sought: 1) specific performance for the ét)ntract of Sale; and 2) that
Defendants' second through sixteenth affirmative defenses be struck and dismissed. Defendants.
opposed Plaintiff's first motion [seg. 1] and cross-moved [seq. 2] to amend their answer. By
otder dated November 7, 2019, the Honorable Justice J ir‘rjlenez—Sélta granted Plaintiff's motion

[seq. 1] to the extent that Defendants' second through sixteenth affirmative defenses were
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stricken and dismissed. The November 7, 2019 order also d’_enie'c_?l Defendants’ cross-motion
[seq. 2]. Prior to the instant motion [seq. 3] being filed, De'fend:fmts commenced the Nunez
Action by the filing of a summons and complaint on July 24, 2020 In the Nunez Action,
Defendants claim that it was Plaintiff that breached the. Clon‘trjact_ of Sale. Subsequently,

Plaintiff filed -an answer with counterclaims in the Nunez Actionj-.

Plaintiff then filed motion [seq, 3] on December 10, 2020 Motion [seq. 3] seeks to
consolidate the instant.action and the Nunez Action, purs’uan?i to CPLR. 602(a), and for

summary judgment on the claim for specific. p_erfo_rmanw,.pursufant to. CPLR 3212.

Motion to Consolidate, Pursuant to CPLR 602(a)

"When actions involving a common queéstion of law or faé;t.-are pending before a court,
the court, upon motion, may order a joint trial of -'a'ny or all the méttt‘ers in issue” (Cromwell v.
CRP 482 Riverdale Avenue, LL.C, 163 AD3d 626, 627 [2d Dept 201 8]; see CPLR 602[a]). “A
motion to consolidate two or more actions rests within the Sound; discretion of the trial court”
(Rhoe v. Reid, 166 AD3d 919, 921 [2d Dept 2018]). It is improp;er-to grant consolidation of
two actions where the parties would appear as- both a p.la’ifntiff and defendant in the
.consolidated action (see M & K computer Corp. v. MBS fndusfr;ées, Inc., 271 AD2d 660, 660
[2d Dept 2000]). Where consolidation would result in parties. ap;%earing as both a plaintiff and
defendant, the appropriate method to have both actions determin;:d together is to order ajoint
trial. “A motion to consolidate pursuant to CPLR 602(a). \shoul'd';bc._granted absént a showing
of prejudice to a substantial right by the party opposing the motion" (Rhoe at 921).

"Consolidation is appropriate where it will avoid unnecessary duplication of trials, save
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unnecessary costs and expense, and prevent an injustice which »ﬁrould-result from-divergent

decisions based on the same facts” (7d.).

Here, both actions arise from the same transaction, concern tiie same parties; and involve
common questions of law and fact. Both actionsrequire the determ;-inati'on of the enforecability
of the Contract of Sale and whether either or both parties ha’ve; breached their obligations
required by the terms of the Contract of Sale. Defendants did n;)t oppose the consolidation
portion of Plaintiff's motion and have not demonstrated that tjh‘ey would be substantially
prejudiced if the two actions-are joined for trial. As‘-consoli‘datioin would result in the parties
appearing as both a plaintiff and defendant in the ¢aption, both acéti'ons shall instead be joined

for trial.

Motion for Summary Judemerit, Pursuant to CPLR 3212

Plaintiff’s motion [seq: 3], its second motion for summary judgment_,_p_ur'suant to CPLR
3212, seeks specific performance on the Contract of Sale. Defen%dants oppose this pottion of
Plaintiff’s motion, arguing: 1) that the Court.should mot :ent‘ertéain. a sucecessive motion for
suminary jiudgment; 2) that the instant motion is untim'ely;"_and_B_i that Plaintiff did not satisfy

its burden for summary judgment.

Defendants first argue that the Court must deny the mo_jﬁon [seq. 3] because this is
Plaintiff’s -second application for summary judgment. “Succeé_ss_iv'e motions for summary
judgment should not be made based upon facts or arguments-whi(;h_ could have been submitted
on the original motion for summary judgment” (P.J. 37 Food 'C;rp. v. George Doulaveris &

Son, Inc., 189 AD3d 858, 859 [2d Dept 2020]). “Successive mqitionsf for’summary judgment
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should not be entertained in the absence of good cause, such as a_sﬁowing.of newly discovered
evidence” (id. at 859). “However, evidence is not newly di‘sc_over_éd simply because it was not
submitted on the prior motion; rather, the evidence must not.ha_vé been available to the party
at the time it made its initial motion and could not have been cgtablis}wd thro‘ugh alternate

evidentiary means™ (id.).

Here, Plaintiff contends that the summons and verified c(éimpl'aint filed in the Nunez
Action contains admissions by Defendants that establish their ma%te'r"i'a[ breach of the Contract
of Sale. Plaintiff asserts that these admissions d'emonst_rate:Defeédants’ clear intention of not.
wanting to sell the Real Property to Plaintiff. Plaintiff argues that Defendants stated intention
of not wanting to sell the Real Property to Plainfiff is newly dis_c_:'éovered-evidence that would
justify the Court to permit Plaintiff to file a second sumiviary 'judégm(#:nt motion. Although the
complaint in the Nunez Action was filed more than one year after Plaintiff’s first motion for
summaty judgment, Plaintiff has not demonstrated that Dcfe'ndaréts unwillingness to sell Real
Property was not a fact known to Plaintiff when it filed its first 'm(;tion for summary judgment,

Thus, Plaintiff’s instant motion [seq. 3] is denied as"‘s'ucccssive.f

Assuming arguendo that if the Court were to entertain a ?sccond'moti'on for summary
judgment, Plaintiff’s instant motion [s_eq_. 3] would otherWise-be-cienied on the' merits. Plaintiff
did not meet its prima facie burden for a judgment as .a matté:'r of law. "Plaintiff seeking
specific. performance of a contract for the sale of real pr’q?p’erty bears the burden of
demonstrating that it was ready, willing, and able to perform its .0§al'igati0ns under the Contract
of Sale" (GLND 1945, LLC, v. Dorothy Ballard, 172 AD3d 1';3139, 1331 [2d Dept 2019]).
"Conclusory assertions that Plaintiff was ready, 'Wil'l'i.n'g;', and a’b‘lfe to perform, are insufficient
to satisfy this burden" (id at 1331); “When a purchaser submitf-s no documentation or other

J
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proof to substantiate that it had the funds necessary to purchase the property, it cannot prove,
a§ a matter of law, that it was ready, willing, and able to c‘l_ose’-’é(id.’)_. "Thus, in moving for
summary judgment on a complaint seeking specific performanceé)f a Contract of Sale.of Real
Property, Plaintiff’ must submit evidence demonstrating its ﬁn_a.l;cial ability to purchase the

property, and in the absence of such evidence, the motion must ‘tf)e--'denied'.' (id).

Here, Plaintiff failed to establish, prima facie, that it Wafs ready willing, and able to
purchase the subject property. Plaintiff submits the affidavit of Joshua Soufeh, managing
member of Plaintiff's corporation, who in a conclusory manner .aséSerts that he "remains ready,
willing and .able to close" (see Soufeh Affidavit, NYSCEF Dfoc No. 37). Without more,
Plaintiff is devoid of any evidence demo-nstrati_ng- its ﬁnancia_l’al;ility-to purchase the subject
property (see GLND 1945 at-1331), Therefore, Plaintiff has faé'iled' to meet its prima facie

burden for summary judgment. Accordingly, it is hereby

ORDERED, that the portion of Plaintiff's motioné to consolidate index no.
513923/2018 with index no. 513327/2020 is granted to the extent.%hat'th'e.two- actions be joined

fortrial, and it is further

ORDERED, that the remaining portion of Plaintiff's 'mf_o__tiOn which seeks summary

judgment, pursuant to CPLR 3212, is denied in its entirety.
Joint trial order to follow:

This constitutes the decision and order of the Court.

& E N

Hon. Mark I Partnow, J. 8. C.
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