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SUPREME�COURT�OF�THE�STATE�OF�NEW�YORK�
COUNTIES�OF�BRONX,�KINGS,�NEW�YORK,�QUEENS�AND�RICHMOND�
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�
� With�the�instant�application,�defendants�in�cases�filed�under�the�Child�Victims�Act�(L.�2019�
c.11)�(“CVA”)�in�New�York�City�move�to�vacate�and/or�modify�this�court’s�Confidentiality�Order�
issued�in�conjunction�with�the�litigation.�In�opposition,�plaintiffs�prosecuting�cases�under�the�CVA�
in� New� York� City� argue� that� this� court’s� Confidentiality� Order� should� stand� without� major�
modification.���
�

BACKGROUND�
�

In�2019,�New�York�State�enacted�the�CVA�which,�inter�alia,�(1)�extended�the�statute�of�
limitations�on�criminal�cases�involving�certain�sex�offenses�against�children�under�18�(see�CPL�
§30.10�[f]�);�(2)�extended�the�time�which�civil�actions�based�upon�such�criminal�conduct�may�be�
brought�until�the�child�victim�reaches�55�years�old�(see�CPLR�§208[b));�and�(3)�opened�a�one-year�
window�reviving�civil�actions�for�which�the�statute�of�limitations�has�already�run�(even�in�cases�
that� were� litigated� and� dismissed� on� limitations� grounds),� commencing� six� months� after� the�
effective�date�of�the�measure,�i.e.�August�14,�2019�(see�CPLR�§214-g).1�
� �

When�enacting�the�CVA,�New�York’s�Legislature�did�not�create�a�comprehensive�set�of�
procedural� rules� and� discovery� standards� for� how� cases� would� be� litigated� under� the� statute.��
Recognizing� this,� shortly� after� the� revival� period�opened,� the� court� appointed� a�CVA�Steering�

�
1�Due�to�the�COVID-19�public�health�emergency,�on�May�8,�2010,�New�York�Governor�Andrew�Cuomo�
(“Governor�Cuomo”)�issued�an�executive�order�extending�the�look�back�window�for�victims�to�file�claims�
under�the�Child�Victims�Act�until�January�14,�2021.�On�August�3,�2020,�Governor�Cuomo�signed�into�law�
an�additional�extension�of�the�special�filing�period�by�a�full�year.��Claims�under�the�statute�can�now�be�filed�
until�August�14,�2021.�
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Committee,�consisting�of�defense�attorneys�representing�institutional�CVA�defendants�(“DLC”)�
and�plaintiffs’�attorneys�representing�numerous�CVA�plaintiffs�(“PLC”)�in�actions�in�the�Supreme�
Court�for�Bronx,�Kings,�New�York,�Queens,�and�Richmond�Counties,�to�liaise�between�the�court�
and�all�CVA�counsel.�Thereafter,�on�February�24,�2020,�the�court�issued�Case�Management�Order�
No.�1�(“CMO�1”),�which�“applies�to�all�actions�filed�or�hereafter�filed�in�the�Supreme�Court�in�and�
for� the�counties�of�Bronx,�Kings,�New�York,�Queens,�and�Richmond�pursuant� to� the� [CVA].”��
Then,�on�June�18,�2020,�the�court�issued�Case�Management�Order�No.�2�(“CMO�2”),�annexing�to�
it� as�Exhibit�C,�the� “Standard�Automatic�Disclosures�Directed�at�Defendants,”�which�set� forth�
broad�categories�of�documents�to�be�produced�by�CVA�defendants�subject�to�objection.��Section�
IX(A)(1)�of�CMO�2�directed�the�DLC�and�PLC�to�either�jointly�submit�a�proposed�Confidentiality�
Order�or�to�submit�alternate�proposals�to�the�court�by�June�22,�2020�and�stayed�CVA�defendants’�
disclosure�obligations�pending�entry�of�a�Confidentiality�Order.�
�
� On�June�22,�2020,�the�DLC�and�PLC�each�submitted�their�proposals�with�accompanying�
letter� briefs.� � The� court� then� held� two� conferences� regarding� the� parties’� submissions� and�
entertained�oral�argument�by�the�respective�liaison�committees.�Following�the�second�conference�
held�on�September�10,�2020,�the�DLC�submitted�a�second�letter�brief�on�September�11,�2020.�On�
September�18,�2020,�the�court�issued�the�Confidentiality�Order.�
�

ARGUMENTS�
�
� With�the�instant�application�the�DLC,�and�additional�defendants,�seek�to�vacate�or�modify�
the�Confidentiality�Order�by�arguing�that�it�improperly�abrogates�defendants’�statutory,�common�
law,�and�federal�and�state�constitutional�rights�in�excess�of�the�authority�of�this�court.��
�

I.� Section�VIII(1)�
�

Most�prominently,�defendants�contend�that�Section�VIII(1)�of� the�Confidentiality�Order�
improperly�and�prematurely�ruled�that�records�concerning�(i)�prior�and�subsequent�undefined�“bad�
acts”�by�“an�alleged�sexual�abuse�perpetrator”�and�(ii)�subsequent�“corrective�measures”�taken�by�
an� institutional� defendant� “are� discoverable,� and� will� be� disclosed� upon� request.”� � More�
specifically,�the�DLC�challenges�Section�VIII(1)�of�the�Confidentiality�Order�by�arguing�that�it�
“goes�out�of�its�way�to�direct�disclosure�of�records�regarding�subsequent�corrective�measures�that�
are�not�permitted�under�New�York� State� law� and� the�disclosure�of�which�would� constitute�an�
improper� invasion�and� intrusion�of� religious� institutional�CVA� [d]efendants’�First�Amendment�
rights.”��In�addition,�the�DLC�contends�that�Section�VIII(1)�lacks�specificity�with�respect�to�what�
constitutes�a�“bad�act,”�and�whether�that�term�broadly�applies�to�conduct�unrelated�to�allegations�
of�child�sex�abuse.��Because�Section�VIII(1)�directs�disclosure�without�affording�parties�the�right�
to�object,�and�move�for�a�protective�order,�the�DLC�states�that�it�runs�athwart�of�defendants’�rights�
to�due�process�and�liberty.��

�
In� opposition,� the� PLC� contends� that� the� Confidentiality� Order’s� requirement� that�

defendants�produce�records�of�an�alleged�abuser’s�other�“bad�acts”�is�entirely�consistent�with�the�
CVA�and�CPLR�§3101(a)’s� liberal�discovery�standard.��Citing�authorities� in�both�the�First�and�
Second�Department,�the�PLC�avers�that�where�there�is�any�possibility�that�requested�information�
may�be�used�as�evidence-in-chief,�in�cross-examination,�or�on�rebuttal,�it�is�deemed�material�for�
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discovery�purposes,�and�therefore�should�be�disclosed�(see�e.g.,�First�Equity�Realty�v.�Harmony�
Group,�II,�129�NYS3d�777,�777�[1st�Dept�2020];�Matter�of�Metro-North�Train�Accident�of�Feb.�3,�
2015,�178�AD3d�931,�933�[2d�Dept�2019]).� �The�PLC�further�emphasizes�that�courts�have�long�
recognized�the�distinct�standards�that�govern�the�discoverability�and�admissibility�of�evidence�–�
and,�critically,�that�“[p]retrial�disclosure�extends�not�only�to�admissible�proof�but�also�to�testimony�
or�documents�which�may�lead�to�the�disclosure�of�admissible�proof”�(Fell�v.�Presbyterian�Hosp.�
in�N.Y.�at�Columbia-Presbyterian�Med.�Ctr.,�98�AD2d�624,�625�[1st�Dept�1983]).���

�
In�accordance�with�liberal�disclosure�rules,�the�PLC�emphasizes�that�courts�have�repeatedly�

held�that�documents�and�information�about�prior�and�subsequent�incidents,�as�well�as� remedial�
efforts� taken,�may� be� discoverable� under� CPLR� §3101’s� liberal� standard� –� even� if� ultimately�
inadmissible�at� trial� (see,� e.g.�Bigman�v.�Dime�Sav.�Bank,�FSB,�153�AD2d�912,�914� [2d�Dept�
1989]).��The�PLC�underscores�that�“it�is�inconceivable�that�records�of�an�abuser’s�‘prior�bad�acts’�
and�‘subsequent�bad�acts’�would�not�be�useful� in� the�context�of…negligent�retention,�negligent�
hiring,� or� negligent� supervision� claims.”� � Where,� as� here,� the� concern� at� issue� is� one� of�
discoverability,�rather�than�admissibility,�the�PLC�contends�that�plaintiffs�should�be�entitled�to�the�
disclosure�of�the�records�deemed�discoverable�by�this�court�in�its�Confidentiality�Order.��

�
Even�so,�the�DLC�retorts�by�emphasizing�that�discovery�of�“bad�acts”�should�be�specifically�

defined�by�this�court,�and�should�encompass�only�prior�incidents�of�child�sexual�abuse�rather�than�
broadly� defined� prior� “misconduct”� that�may� be� wholly� irrelevant� to� the� claims� at� issue� in� a�
particular�lawsuit.��Moreover,�defendant�Diocese�of�Brooklyn,�and�other�religious�entities,�contend�
that�the�Confidentiality�Order’s�requirement�of�the�disclosure�of�subsequent�corrective�measures�
impinges� upon� canon� law,� and� the� decision-making� process� of� religious� groups� that�may� find�
themselves�tasked�with�the�responsibility�of�having�to�fire�one�of�their�ministers.2�

�
Furthermore,� certain� defendants� within� the� sphere� of� education� seek� to� shield� the�

production�of�records�of�“bad�acts”�and�“corrective�measures”�by�invoking�the�Family�Educational�
Rights�and�Privacy�Act�of�1974�(“FERPA,”�or�the�“Buckley�Amendment”),�a�federal�statute�which�
protects�student�“education�records”�from�disclosure�without�their�knowledge�and/or�consent.�

�
In� response,� the� PLC� highlights� that� the� Appellate� Division,� Second� Department,� has�

expressly�held�that�disciplinary�records,�including�a�perpetrator’s�other�instances�of�“violent�and�
assaultive�behavior,”�are�relevant�and�thus�discoverable�as�to�whether�an�educational�institution�
failed�to�adequately�supervise�that�perpetrator�(see,�e.g.,�Graham�v.�West�Babylon�Union�Free�Sch.�
Dist.,�262�AD2d�605,�606�[2d�Dept�1999]�[“records�of�any�past�instances�of�violent�and�assaultive�
behavior�on� the�part�of� the�defendant�Marc�Maggio�clearly�would�be� relevant� to� the�plaintiff’s�
claim�that�the�defendant�West�Babylon�Union�Free�School�District�failed�to�adequately�supervise�
Maggio”]).���

�
The�PLC�also�posits�that�the�Appellate�Division,�Second�Department,�has�elaborated�that�

complaints�or�records�of�prior�incidents�are�not�even�considered�“education�records”�that�warrant�
protection�under�FERPA�(Culbert�v.�City�of�New�York,�254�AD2d�385,�387�[2d�Dept�1998]).��To�

�
2�Defendant�Diocese�of�Brooklyn�elaborated�on�their�arguments�concerning�the�nuanced�church-state�issues�
of�First�Amendment�jurisprudence�at�oral�argument�on�December�16,�2020�through�arguments�proffered�by�
Mark�E.�Chopko,�Esq.��
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be� sure,� courts�have� interpreted� FERPA’s� definition�of� “education� records”� (i.e.,� “information�
directly� related� to� a� student”)� to� include� only� “records� relating� to� an� individual� student’s�
performance,”�and�not�records�compiled�to�“maintain�the�physical�security�and�safety�of�the�agency�
or�institution”�(see�Culbert,�254�AD2d�at�387).��As�such,�plaintiffs�maintain�that�FERPA�does�not�
apply�to�the�disclosure�of�reported�complaints�of�abuse�within�an�educational�setting.��

�
Even�assuming� that� FERPA�does� apply,� the� PLC� argues� that� disclosure� of�educational�

records�is�still�warranted�where�a�court�has�expressly�ordered�the�production�of�such�records�(see�
e.g.,�Staten�v.�City�of�New�York,�90�AD3d�893,�895�[2d�Dept�2011]).��Where�privacy�concerns�of�
students�are�weighed�against�the�requesting�parties’�need�for�information,�the�PLC�contends�that�
the�requesting�parties’�need�for�information�should�prevail,�without�question,�since�the�information�
requested� is� relevant� to� the� issue� of� an� institution� or� employer’s� knowledge� of� an� abuser’s�
propensity� for� sexual� misconduct� –� a� necessary� element� of� negligent� retention,� hiring,� and�
supervision�claims.��

�
� Beyond�the�observations�above,�City�defendants�contend�that�the�necessity�to�disclose�prior�
and�subsequent�incidents�of�alleged�sexual�abuse�would�necessarily�require�them�to�violate�Section�
50-b�of�the�Civil�Rights�Law,�which�protects�the�identities�of�victims�of�sex�crimes,�thereby�placing�
the� City� defendants� at� risk� for� additional� civil� liability.�Specifically,� under� Section� 50-b,� “the�
identity�of�any�victim�of�a�sex�offense”�shall�be�confidential,�including�that�no�public�officers�or�
employees�shall�disclose�any�document�“which�tends�to�identify�such�a�victim”�unless�an�exception�
applies�(Civil�Rights�Law�§50-b[1]).��City�defendants�argue�that�this�court’s�Confidentiality�Order�
defies�the�mandates�of�Section�50-b,�and�imposes�upon�them�a�disclosure�requirement�at�odds�with�
existing�law.��
�
� In�opposition,�the�PLC�argues�that�City�defendants’�generalized�reference�to�Section�50-b�
is�overbroad�as�many�of�the�requested�documents�plaintiffs�are�seeking�do�not�actually�identify�a�
victim�of�a�sex�crime,�and�therefore�fall�outside�the�ambit�of�the�statute.��In�addition,�to�the�extent�
that�any�requested�documents�do,�in�fact,�identify�a�sex�crime�victim,�the�PLC�avers�that�plaintiffs�
may�still�be�entitled�to�disclosure�under�Section�50-b(2)(b),�upon�a�showing�of�good�cause� for�
discovery�and�upon�notice�to�the�identified�victim�and�public�officer�charged�with�prosecuting�the�
offense.�

�
City� defendants� and� foster� care� defendants� also� cite� a� variety� of� disparate,� mutually-

exclusive�laws�and�court�rules�that�address�the�protection�of�certain�records,�such�as�foster�records.��
However,�in�opposition�the�PLC�emphasizes�that�such�laws�must�yield�to�court�orders�requiring�
the�disclosure�of�such�records.��Where,�as�here,�the�court�has�provided�that�a�category�of�records,�
including�foster�care�records,�should�be�disclosed,�the�PLC�argues�that�defendants�must�comply�
with�the�court’s�directives�or�raise�a�particularized�objection.��

�
Finally,� defendant�Rockefeller� University,� an� institution� that� houses� a� large� volume� of�

medical� records,� argues� that� requiring� it� to� disclose� prior� bad� acts� and� subsequent� corrective�
measures�would�violate�the�Health�Insurance�Portability�and�Accountability�Act�(“HIPAA”),�the�
New�York�State�Mental�Hygiene�Law,�or�any�other�medical�privileges�by�requiring�the�production�
of� protected� health� information.� � In� opposition,� the� PLC� argues� that� the�Confidentiality�Order�
protects�the�privacy�and�other�interests�of�third�parties�by�requiring�each�defendant�to�redact�the�
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names� of� likely� abuse� survivors� who� have� not� filed� a� lawsuit� of� their� own� and� who� are� not�
represented�by�counsel.��Moreover,�the�PLC�contends�that�where�privileged�health�information�is�
found�to�be�“material�and�necessary,”�it�may�be�disclosed�if�“circumstances�warrant�overcoming�
the� privilege”� (Cole� v.� Panos� (128� AD3d� 880� [2d� Dept� 2015]).� � In� the� case� of� defendant�
Rockefeller�University,�the�PLC�also�underscores�the�fact�that�most�of�the�information�sought�by�
a�plaintiff�may�not�be�health�information�at�all,�such�as�complaints�or�concerns�that�a�health�care�
provider�was�sexually�abusing�patients.�In�the�PLC’s�view,�such�complaints�or�concerns�may�not�
be�health�information�in�the�first�instance�because�they�are�not�about�the�person’s�health�care,�were�
not�made� for� their� care� or� treatment,� and� were� not� intended� to� be� confidential� or� to� remain�
confidential.�
�

II.� Sections�II(1),�III(1)(a),�and�IV(1)(a)�
�

Next,� defendants� argue� that� Sections� II(1)� and� IV(1)(a)� of� the� Confidentiality� Order�
improperly�entitle�a�plaintiff� in�one�CVA�action�to�confidential�discovery�produced� in�another�
CVA�action�merely�because�they�are�suing�the�same�party�regardless�of�whether�different�alleged�
abusers,�locations,�and�years�of�alleged�abuse�are�involved.��Since�the�CVA�actions�at�issue�are�
usually�not�consolidated�class�actions�or�coordinated�mass�torts,�defendants�aver�that�the�sharing�
of� wholly� irrelevant,� immaterial,� and� unnecessary� records� among� disparate� and� diverse� CVA�
actions� confuses� the� record� by� becoming� the� subject� of� needless� deposition� testimony� and�
impertinent�expert�opinion.�Accordingly,�the�DLC�asks�for�this�court�to�vacate�Sections�II(1)�and�
IV(1)(a)�to�prevent�the�sharing�of�discovery�beyond�the�litigation�in�which�it�is�exchanged.�

�
In� addition,� the�DLC� submits� that�Section� III(1)(a)�of� the�Confidentiality�Order� should�

include� information� of� a� personal� nature� as� being� encompassed� within� the� meaning� of�
“Confidential� Information.”� The�DLC� contends� that� the� absence� of� information� of� a� personal�
nature,� which� would� cover� the� likes� of� occupational� and� educational� records,� when� defining�
“Confidential� Information”� opens� the� door� for� the� disclosure� of� a� deluge� of� categories� of�
information�in�several�CVA�lawsuits�from�disparate�parties�and�non-parties.��To�protect�against�
that,� defendants� submit� that� Section� III(1)(a)� should� be� modified� to� include� information� of� a�
personal�nature�so�that�categories�of�information�such�as�occupational�and�educational�records�are�
not�automatically� subject� to� disclosure�while� only� the�most� sensitive� information,� for�which� a�
confidential�designation�is�appropriate,�is�protected�from�disclosure.�

�
In�opposition,�the�PLC�contends�that�“[w]here�it�is�widely�known�these�horrific�acts�were�

committed� by�serial� abusers� and� systematically� concealed� by� these� institutions,� the� substantial�
overlap�of�common�records�and�testimony�calls�out�for�parties�to�share�information�in�specified�
instances,� thereby� avoiding�a� tremendous�waste� of� time� and� resources.”� �To�be� sure,� the�PLC�
contends� that� information� sharing� “would� level� the� information�disparity� between�victims� and�
these� large� institutions.”� � The� PLC� highlights� that� in� Section� 10� of� the� CVA,� the� legislature�
specifically� directed� the� chief� administrator� of� the� courts� to� “promulgate� rules� for� the� timely�
adjudication�of�revived�actions�brought�pursuant�to�section�two�hundred�fourteen-g�of�the�civil�
practice�law�and�rules”�(N.Y.�Judiciary�Law�§�219-d).��In�the�PLC’s�view,�“[t]here�is�no�question�
that�a�prohibition�on�discovery-sharing,�as�urged�by�defendants,�would�needlessly�frustrate�this�
statutory�goal,�thereby�resulting�in�protracted�and�costly�litigation.”���

�
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Second,� the� PLC� contends� that� discovery-sharing� supports� the� CVA’s� goal� of� case�
coordination.� �For� instance,� the�PLC�states� that�where�a� coordinated�deposition�of�a�defendant�
representative�is�requested,�discovery-sharing�could�promote�efficiency�by�allowing�all�plaintiffs�
who�have�filed�claims�against�that�same�defendant�to�participate�in�the�deposition.��Third,�the�PLC�
emphasizes�that�discovery-sharing�also�better�ensures�consistency�in�discovery�responses�for�all�
plaintiffs� suing� common� defendants� by� guaranteeing� matching� disclosures� across� the� board.�
Finally,�the�PLC�highlights�that�discovery�sharing�has�been�endorsed�in�clergy�cases�litigated�in�
the� states�of�California� and�Washington.� � In� addressing� defendants’� concerns� about�unfettered�
disclosure,� the� PLC� underscores� that� the� Confidentiality� Order� explicitly� directs� all� persons�
receiving�confidential�information�to�maintain�that�confidentiality.��
�

III.� Section�IV(4)�
�

Next,�the�DLC�argues�that�Section�IV(4)�of�the�Confidentiality�Order�improperly�imposes�
an�obligation�on�defendants�to�justify�confidentiality�and�privilege�designations.��The�DLC�avers�
that� the� general� practice� in� New� York� regarding� challenges� to� confidentiality� and� privilege�
designations� permits� the� receiving� party� to� seek� relief� by� motion� to� de-designate� challenged�
information.� By� contrast,� the� DLC� posits� that� the� Confidentiality� Order� improperly� sets� up� a�
system�by�which�the�producing�party�is�required�to�seek�judicial�relief�each�time�a�receiving�party�
disagrees�with�a�designation,�almost�certainly�guaranteeing�motion�practice�will�follow.�Were�the�
court�to�modify�its�Confidentiality�Order�to�require�the�receiving�party�to�incur�the�litigation�costs�
of�moving� to� lift� a� confidentiality�designation,� the�DLC� argues� that�motion� practice�would� be�
decreased.��The�DLC�notes�that�several�institutional�defendants�are�required�to�designate� third-
party�information,�such�as�records�covered�by�a�patient-physician�privilege,�as�confidential.��Were�
a�plaintiff�to�arbitrarily�disagree�that�such�records�are�confidential,�the�DLC�argues�that�it�would�
be�placed�in�the�unenviable�situation�of�having�to�move�for�relief�that�otherwise�would�seem�self-
evident.���

�
In�opposition,�the�PLC�argues�that�the�Appellate�Division,�First�Department,�has�made�it�

clear�that�CPLR�§3101(a)’s�liberal�standard�for�discovery�is�intended�to�facilitate�public�access�to�
court�proceedings�and�records�(see�e.g.,�MSCI�Inc.�v.�Jacob,�120�AD3d�1072,�1075�[1st�Dept�2014]�
[“New�York� strongly� encourages� open� and� full� disclosure� as� a�matter� of� policy”]).Given� this�
presumption�of�openness�and�full�disclosure,�the�PLC�emphasizes�that�it�naturally�follows�that�an�
individual�or�entity�seeking�a�protective�order�bears�the�initial�burden�to�establish�that�any�specified�
information�should�be�protected�from�discovery�(see�e.g.,�Liberty�Petroleum�Realty,�LLC�v.�Gulf�
Oil,�L.P.,�164�AD3d�401,�403-404�[1st�Dept�2018][affirming�that�a�party�seeking�a�protective�order�
“bears�the�initial�burden�to�show�that�the�information�sought�is�irrelevant�or�that�the�process�will�
not�lead�to�legitimate�discovery�and,�only�then�does�the�burden�shift�to�the�subpoenaing�party�to�
demonstrate�that�the�information�sought�is�material�and�necessary”�and�noting�that�the�inverse�rule�
of�“plac[ing]�the�initial�burden�on�the�party�seeking�disclosure”�would�be�inconsistent�with�New�
York�law]).��The�PLC�contends�that�Section�IV(4)�is�consistent�with�that�principle�insofar�as�the�
Confidentiality� Order� provides� that� a� producing� party� designating� certain� information� as�
confidential,�“will�have�the�burden�of�justifying�the�propriety�of�its�designation”�in�the�face�of�any�
challenge�(see�Confidentiality�Order,�§IV[4]).��
�
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� The� PLC� argues� that� defendants’� attempt� to� reverse� this� presumption� “is� entirely�
unsupported�by� law�or� logic.”�First,� the� PLC� underscores� that� courts�have� expressly� held� that�
parties�who�label� information�as�“confidential”�bear�the�burden�of�justifying�those�designations�
Next,� the�PLC�emphasizes� that� if� the� inverted� rule�urged�by�defendants�were�adopted,�nothing�
would� prevent� defendants� from� designating� each� and� every� document� as� confidential,� thereby�
forcing�plaintiffs�to�undertake�to�unseal�the�entirety�of�its�production.�This,�in�the�PLC’s�estimation,�
is� “the� exact�opposite�of� openness�and�accessibility.”� �Finally,� the� PLC�avers� that� defendants’�
potential� to� designate� discoverable� documents� as� confidential� may� well� thwart� the� aims� at�
efficiency� contemplated� by� the�Confidentiality�Order,� including� a� process� to� avoid� numerous,�
duplicative�motions�for�a�protective�order�or�to�compel.�

�
IV.� Section�V�

�
The� DLC� next� contends� that� Section� V� of� the� Confidentiality� Order� imposes� broad�

unconstitutional�duties�on�defendants�that�are�contrary�to�the�CPLR�and�vitiates�defendants’�rights,�
privileges,�and�protections�under�the�CPLR,�including�their�work�product�privilege.��To�be�sure,�
the�DLC� argues� that� defendants�are� subject� to� disparate�and�varying� laws� and� regulations� that�
prohibit�them�from�disclosing�the�identities�of�non-parties�contained�in�produced�records�absent�a�
specific�authorization.��The�DLC�contends�that�Section�V�of�the�Confidentiality�Order�improperly�
attempts�to�circumvent�these�protections,�many�of�which�are�inviolable�and�others�of�which�require�
the� requesting� party� to� establish� individualized� prerequisites� before� such� information� can� be�
disclosed.��

�
Notably,�Section� (V)(1)(a)�of� the�Confidentiality�Order� directs� defendants� to�redact� the�

name�of�any�person�who�has� filed�a�CVA�action�under�pseudonym,�and�replace� it�with�a�“doe�
code”�in�the�documents�produced�in�discovery�and�then�to�supply�to�each�plaintiff�a�list�of�the�
counsel� for� each� de-identified� plaintiff.� � Pursuant� to� Section� (V)(1)(b),� where� a� document�
references�the�name�of�a�plaintiff�who�has�filed�suit�in�his�or�her�own�name,�the�Confidentiality�
Order� directs� defendants� to� “produce� the� document� without� redaction”� and� “simultaneously�
produce�to�the�[r]eceiving�[p]arty’s�counsel�a�list�of�these�[p]laintiffs�by�their�name�and�identify�
the�attorneys�representing�each�of�them.”��In�addition,�pursuant�to�Section�V(1)(c),�defendants�are�
required� to� maintain� a� centralized� database� of� “Doe� Codes”� to� track� persons� “who�may� be� a�
survivor�of�child�sex�abuse,”�but�have�not�filed�a�lawsuit.��

�
The� DLC� argues� that� these� provisions,� and� in� particular� Section� V(1)(c),� require�

defendants’�counsel� to�offer�opinions�and� impressions�about�who�may�be�a� survivor�of�abuse,�
indisputably�impinging�upon�and�violating�defendants’�privileged�conversations�with�their�counsel�
to�elicit�judicial�admissions�based�on�client�confidences�and�secrets.��The�DLC�further�avers�that�
this�portion�of� the�Confidentiality�Order� further� impinges�upon�defendants’� rights�by� requiring�
then� to� further� create� a�key� that�contains� the� true� names� and� identifying� information� for� these�
individuals”�which�is�to�be�shared�with�the�court�and�unidentified�persons�chosen�by�the�court�to�
have�the�privilege�of�viewing�this�database.��

�
At� its� core,� the� DLC� contends� that� Section� V� allows� the� court� to� assume� the� role� of�

investigator� for� the� parties,� thereby� coopting,� interfering� with,� and� invading� work� product�
privileges�and�protection�of�parties�and�their�counsel.�The�DLC�further�contends�that�the�court’s�
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requirement� that� counsel� seek� its� approval� before� conducting� a� non-party� investigation� or�
contacting�non-parties�has�the�potential�to�suffocate�factfinding�attempts�within�CVA�lawsuits.�In�
sum,�to�the�extent�that�Section�V�of�the�Confidentiality�Order�imposes�duties�and�obligations�that�
do�not�exist�under�law,�the�DLC�argues�that�it�should�be�modified�or�vacated�in�its�entirety.��

�
� In�opposition,�the�PLC�argues�that�Section�V�of�Confidentiality�Order�sets�forth�procedures�
for�the�exchange�of�discoverable,�non-privileged�information.�The�PLC�also�states�that�defendants’�
request�to�shield�discoverable�facts�under�the�guise�of�attorney-client�and�work-product�privileges�
is� vague� and� unfounded.� The� PLC� also� challenges� defendants’� assertions� that� the� framework�
contemplated�by�this�court�forces�defendants�to�assume�the�role�of�investigator.��To�be�sure,�the�
PLC� posits� that� ascertaining�whether� someone� is� an� abuse� survivor� rests� on� objective� factual�
realities.�Those�factual�realities,�the�PLC�further�states,��“include�publicly-filed�lawsuits�under�the�
CVA,�as�well�as�direct�complaints�from�abuse�survivors�identifying�themselves�as�such�(or�letters�
from�individuals�identifying�themselves�as�abuse�survivors�or�identifying�others�as�potential�abuse�
survivors).”� Consequently,� the� PLC� surmises� that� the� Confidentiality� Order� does� not� compel�
defendants� to� produce� privileged� documents� or� to� divulge� confidential� communications� with�
counsel.��Finally,�the�PLC�posits�that�while�attorneys�may�ultimately�analyze�documents�and�facts,�
and�devise� a� legal� strategy� based�on� those� facts,� it� is� their� legal� advice� to� their� clients� that� is�
privileged,�not�the�underlying�facts�involved.��Accordingly,�the�PLC�posits�that�Section�V�of�the�
Confidentiality�Order�does�not�run�athwart�of�defendants’�rights�under�existing�New�York�law.��
�

DISCUSSION�
�

� Disclosure�in�civil�actions�is�generally�governed�by�CPLR�§3101(a),�which�directs:�“[t]here�
shall�be� full�disclosure�of�all�matter�material�and�necessary�in�the�prosecution�or�defense�of�an�
action,� regardless� of� the� burden� of� proof.”� Courts� have� consistently� held� that� “[t]he� words,�
‘material�and�necessary’,�are�...�to�be�interpreted�liberally�to�require�disclosure,�upon�request,�of�
any�facts�bearing�on�the�controversy�which�will�assist�preparation�for�trial�by�sharpening�the�issues�
and� reducing�delay�and�prolixity.�The� test� is�one�of�usefulness�and�reason”� (Allen�v.�Crowell–
Collier�Publ.�Co.,�21�NY2d�403,�406�[1968];�see�also�Andon�v.�302–304�Mott�St.�Assoc.,�94�NY2d�
740,�746�[2000]�).�A�party�seeking�discovery�must�satisfy�the�threshold�requirement�that�the�request�
is� reasonably� calculated� to�yield� information� that� is� “material� and�necessary”—i.e.,� relevant—
regardless� of� whether� discovery� is� sought� from� another� party� (see� CPLR� §3101[a][1]� )� or� a�
nonparty�(CPLR�§3101[a][4];�see�e.g.�Matter�of�Kapon�v.�Koch,�23�NY3d�32�[2014]�).�The�“statute�
embodies�the�policy�determination�that�liberal�discovery�encourages�fair�and�effective�resolution�
of�disputes�on�the�merits,�minimizing�the�possibility�for�ambush�and�unfair�surprise”�(Spectrum�
Sys.�Intl.�Corp.�v.�Chemical�Bank,�78�NY2d�371,�376�[1991]).�
�

Nevertheless,�the�right�to�disclosure,�although�broad,�is�not�unlimited.�CPLR�§3101�itself�
“establishes� three� categories� of� protected� materials,� also� supported� by� policy� considerations:�
privileged�matter,�absolutely�immune�from�discovery�(CPLR�§3101[b]);�attorney's�work�product,�
also�absolutely� immune�(CPLR�§3101[c]);�and� trial�preparation�materials,�which�are� subject� to�
disclosure�only�on�a�showing�of�substantial�need�and�undue�hardship”�(Spectrum,�78�NY2d�at�376–
377,�supra).�The�burden�of�establishing�a�right�to�protection�under� these�provisions�is�with�the�
party�asserting�it—“the�protection�claimed�must�be�narrowly�construed;�and�its�application�must�
be�consistent�with�the�purposes�underlying�the�immunity”�(id.�at�377).�
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�
In� addition,� “‘[p]retrial� disclosure� extends� not� only� to� admissible� proof� but� also� to�

testimony�or�documents�which�may�lead�to�the�disclosure�of�admissible�proof,’�including�material�
which�might�be�used�in�cross-examination”�(Polygram�Holding,�Inc.�v�Cafaro,�42�AD3d�339,�341�
[1st�Dept�2007]�quoting�Fell�v�Presbyterian�Hosp.�in�City�of�N.Y.�at�Columbia-Presbyt.�Med.�Ctr.,�
98�AD2d�624,�625�[1983]).��
�

Finally,� New�York's� Uniform� Rules� for� Trial� Courts� Section� 202.69� (see� 22� NYCRR�
202.69)�allows�a�coordinating�justice�of�a�particular�litigation�to�manage�discovery�and�“issue�case�
management�orders�after�consultation�with�counsel.”��
�
� Here,�following�the�enactment�of�the�CVA,�plaintiffs�and�defendants�litigating�cases�under�
the� statute� within� New� York� City� expressed� a� desire� to� establish� uniform� rules� that� would�
streamline�the�discovery�process�and�fulfill�the�statute’s�goal�of�timely�and�expeditiously�resolving�
such�matters.��To�that�end,�I�appointed�a�representative�CVA�Steering�Committee�consisting�of�the�
aforementioned�DLC�and�PLC�following�the�initial�commencement�of�CVA�actions�within�New�
York�City.� � In� the� ensuing�weeks,� I� met� with� the� DLC� and� PLC� to� discuss� issues� within� the�
litigation�and�solicited�opinions�regarding�how�best�to�coordinate�discovery�in�CVA�cases.��Those�
meetings� coalesced� into� the� formation� of� CMO� 1,� which�was� the� product� of� negotiation� and�
consultation�between�the�DLC�and�PLC.��CMO�1�was�issued�on�February�24,�2020.��Thereafter,�
following� additional� negotiation� and� consultation� between� the� DLC� and� PLC,� CMO� 2� was�
constructed,�and�subsequently�issued�on�June�18,�2020.��Relevantly,�CMO�2�contained�“Standard�
Automatic�Disclosures�Directed�at�Defendants,”�which�set�forth�broad�categories�of�documents�to�
be�produced�by�CVA�defendants�subject�to�objection.��Section�IX(A)(1)�of�CMO�2�directed�the�
DLC�and�PLC�to�either� jointly� submit�a�proposed�Confidentiality�Order�or� to� submit�alternate�
proposals� to� the� court� by� June� 22,� 2020,� and� stayed� CVA� defendants’� disclosure� obligations�
pending�entry�of�a�Confidentiality�Order.���
�

On�June�22,�2020,�the�DLC�and�PLC�each�submitted�their�proposals�with�accompanying�
letter� briefs.� � The� court� then� held� two� conferences� regarding� the� parties’� submissions� and�
entertained�oral�argument�by�the�respective�liaison�committees.�Following�the�second�conference�
held�on�September�10,�2020,�the�DLC�submitted�a�second�letter�brief�on�September�11,�2020.�On�
September�18,�2020,�I�issued�the�Confidentiality�Order.���
�

The�ultimate�objective�when�this�court�fashioned�CMO�1,�CMO�2,�and�the�Confidentiality�
Order,� the�provisions�of�which�are�consistent�with�the�CPLR,�was�to�allow�the�parties�to�obtain�
reasonably� necessary� documents�and� information�without� imposing� undue� burdens� in� order� to�
permit�the�parties�to�evaluate�the�cases,�reach�early�settlements,�and�prepare�unsettled�cases�for�
trial.�Discovery�in�CVA�cases�is�likely�to�be�complex,�time-consuming,�and�expensive,�and�this�
court�strives�to�minimize�costs�by�ensuring�that�streamlined�discovery�is�conducted.��In�doing�so,�
this�court�has�broadly�interpreted�the�discovery�obligations�of�both�plaintiffs�and�defendants�alike�
with� the� hope� that� CVA� cases� can� be� resolved� without� prompting� expensive� and� drawn� out�
disclosure�periods.�This�approach�has�been�consistently�approved�by�the�Appellate�Division,�First�
Department,�as�evidenced�by�its�holdings�in�connection�with�challenges�to�case�management�orders�
drafted�in�connection�with�the�New�York�City�Asbestos�Litigation�(see�Matter�of�New�York�City�
Asbestos�Litig.,�130�AD3d�489�[1st�Dept.�2015][�Coordinating�justice�has�the�authority�to�“issue�

FILED: KINGS COUNTY CLERK 03/30/2021 03:14 PM INDEX NO. 502720/2020

NYSCEF DOC. NO. 31 RECEIVED NYSCEF: 03/30/2021

10 of 32

[* 9][* 9]



10�
�

case�management� orders� after� consultation�with� counsel”];�Matter� of�New�York�City� Asbestos�
Litig.,�159�AD3d�576�[1st�Dept�2018][Finding�that�procedural�protocols�in�new�CMO,�as�well�as�
other�provisions�challenged�by�defendants�that�were�either�present�in�preceding�CMOs�or�appear�
for�the�first�time�in�new�CMO,�do�not�deprive�defendants�of�their�due�process�or�other�constitutional�
rights,�even�where�they�do�not�strictly�conform�to�the�CPLR,�and�that�the�Coordinating�Justice�had�
the�authority�to�issue�these�provisions�absent�defendants’�consent];�see�also�In�re�New�York�City�
Asbestos�Litig.�(Georgia-Pacific),�109�AD3d�7�[1st�Dept�2013];�In� re�NYC�Asbestos�Litigation�
(Ames�v�Kentile�Floors),�Index�No.�107574/08,�at�*2�[Sup.�Ct.�NY.�Co.�June�17,�2009,�Heitler,�J.],�
aff'd�66�AD3d�600�[1st�Dept�2009]).��

�
Prior�to�this�court’s�issuance�of�CMO�1,�CMO�2,�and�the�Confidentiality�Order,�defendants�

and�plaintiffs�litigating�cases�under�the�CVA�had�an�opportunity�to�be�heard.��Defendants’�present�
disagreement�with�the�court’s�Confidentiality�Order�is�not�enough�to�warrant� its�vacatur�where�
defendants�were�afforded�ample�opportunity�to�present�arguments�and�proposals�concerning�the�
items�raised�therein.��To�be�sure,�as�has�been�observed�in�other�contexts,�the�Confidentiality�Order�
need�not�be�disturbed�merely�because�some�of�its�provisions�are�said�to�be�at�odds�with�the�CPLR�
(see��Matter�of�New�York�City�Asbestos�Litig.,�159�AD3d�576,�supra).��Rather,�because�this�court�
properly�solicited�the�input�of�the�DLC�and�PLC�before�issuing�the�Confidentiality�Order,�it�has�
plenary� authority� to� implement� the� disclosure� objectives� set� forth� within� it� (id.).� As� such,�
defendants’�challenges�to�the�viability�of�this�court’s�Confidentiality�Order�are�unfounded.��
�

Nevertheless,�insofar�as�this�court’s�Confidentiality�Order�contemplates�by�its�very�terms�
that�it�shall�be�subject�to�revision,�the�court�will�weigh�and�rule�upon�the�issues�presented�by�the�
parties�in�the�hopes�of�issuing�an�Amended�Confidentiality�Order�that�is�broadly�accepted�by�both�
the�DLC�and�PLC.��

�
I.� Section�VIII(1)�

�
With�respect�to�Section�VIII(1)�of�the�Confidentiality�Order,�the�court�has�considered�the�

parties�respective�arguments,�and�finds�that�the�provision�can�remain�subject�to�slight�modification�
and�clarification�(see�annexed�Amended�Confidentiality�Order).���

�
As�previously�articulated,�courts�have�consistently�held�that�CPLR�3101(a)’s� �allowance�

for�“full�disclosure�of�all�matter�material�and�necessary�in�the�prosecution�or�defense�of�an�action”�
should�be�“‘interpreted�liberally�to�require�disclosure,�upon�request,�of�any�facts�bearing�on�the�
controversy’”�in�order�to�focus�the�issues�in�advance�of� trial�(see,�e.g.,�Matter�of�Metro-�North�
Train�Accident�of�Feb.�3,�2015,�178�AD3d�931,�933�[2d�Dept�2019]).��Where�there�is�the�possibility�
that� the� requested� information�may� be� used� as� evidence-in-chief,� in� cross-examination,� or� on�
rebuttal,�it�is�deemed�material�for�discovery�purposes�(Metro-North�Train�Accident,�178�AD3d�at�
933-934).��Critically,�the�right�to�pretrial�disclosure�“extends�not�only�to�admissible�proof�but�also�
to� testimony� or� documents� which� may� lead� to� the� disclosure� of� admissible� proof”� (Fell� v.�
Presbyterian�Hosp.� in�N.Y.�at�Columbia-Presbyterian�Med.�Ctr.,�98�AD2d�624,� 625� [1st�Dept�
1983]).� � Here,� even� if� evidence� of� an� alleged� abuser’s� “prior� bad� acts”�may� not� be� deemed�
admissible�at� trial,�it� is�unquestionable�that�the�disclosure�of�such� acts�would�be�“material�and�
necessary”� within� the� context� of� CVA� actions�where� negligent� retention,� negligent� hiring,� or�
negligent� supervision� claims� are� pleaded.� As� defendants� recognize,� a� “necessary� element”� of�
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negligent�retention,�hiring,�and�supervision�claims�is�whether�an�institution�or�employer,�such�as�a�
church,�“knew�or�should�have�known�of�the�employee’s�propensity�for�the�conduct�which�caused�
the� injury”� (Kenneth�R.�v.�Roman�Catholic�Diocese,�229�AD2d�159,�161,�164� [2d�Dept�1997]�
[plaintiffs�stated�causes�of�action�for�negligent�retention�and�negligent�supervision�where�their�bill�
of�particulars�alleged�the�Catholic�church�had�actual�or�constructive�notice�of�a�priest’s�“propensity�
to�sexually�abuse�children”�based�on�statements�made�by�infant�plaintiffs�and�by�the�priest�himself�
to�other�priests]).��To�be�sure,�jurisprudence�within�the�Appellate�Division,�Second�Department,�
supports�the�inference�that�information�about�an�alleged�abuser’s�“prior�bad�acts”�is�necessary�and�
relevant�to�a�determination�of�whether�an�institution�or�employer�was�aware�of�an�alleged�abuser’s�
propensity�to�sexually�abuse�children�(see�Nevaeh�T.�v.�City�of�New�York,�132�AD3d�840,�842�[2d�
Dept�2015]).��

�
Contrary� to� defendants’� assertions,� the� question� of� discoverability� with� respect� to� the�

disclosure�of�an�alleged�abuser’s�“prior�bad�acts”�is�separate�and�distinct�from�that�of�whether�such�
evidence�will,� ultimately,� be� deemed� admissible� at� trial.� � To� be� sure,� one� cannot� conflate� the�
CPLR’s�broad�discovery�rules�by� invoking�standards�for� the�admissibility�of�evidence�of�other�
“bad�acts”�at�trial.��Nevertheless,�it�is�also�worth�noting�that�evidence�of�an�alleged�abuser’s�other�
“bad�acts”�may�well�be�deemed�admissible�as�evidence�of�actual�or�constructive�knowledge�or�for�
non-propensity�reasons,�such�as�one’s�motive�or�intent�(see�DeJesus�v.�Moshiashvili,�176�AD3d�
649,�650�[1st�Dept�2019]).��

�
Moreover,�although�some�defendants�posit�that�disclosure�of�an�alleged�abuser’s�prior�bad�

acts� would� lead� to� the� dissemination� of� protected� educational,� health,� and� agency� records� in�
contravention�of�multiple�laws,�such�assertions�are�without�merit.��First,�the�Confidentiality�Order�
allows� for� the�dissemination�of� records�of�“prior�bad�acts”�housed�by�an� institution�subject� to�
redaction.��Second,�defendants�are�not�without�recourse�if�they�believe�that�certain�records�should�
not�be�disclosed.��To�be�sure,�the�PLC�would�consent�to�meet�and�confer�with�the�DLC�and�even�
submit�a�subset�of�documents�deemed�protected�to�the�court�for�in�camera�review.��Third,�the�City�
defendants’�generalized�opposition�to�disclosure�of�records�of�“prior�bad�acts”�by�citing�Section�
50-b� of� the�Civil� Rights� Law� is� overbroad� as�many� of� the� requested� documents� plaintiffs� are�
seeking�do�not�actually�identify�a�victim�of�a�sex�crime,�and�therefore�fall�outside�the�ambit�of�the�
statute.��Likewise,� the�City�defendants’�opposition� to�the�dissemination�of�agency�records,�like�
foster� care� records,� must� accede� to� the� directives� of� this� court’s� order� in� the� absence� of� a�
particularized�objection.� �Finally,�the�Confidentiality�Order�does�not� run�afoul�of�HIPAA�since�
most�of�the�information�sought�by�plaintiffs�is�not�health�information.��To�be�sure,��complaints�or�
concerns�that�a�health�care�provider�was�sexually�abusing�patients�are�not�health�information�in�
the�strictest�sense�as�such�complaints�and�concerns�would�not�have�been�raised�for�the�purpose�of�
care�or� treatment,�and�were�not�intended�to�be�confidential.��As�such,�the�court�will�not�disturb�
Section�VIII(1)�of�the�Confidentiality�Order�as�it�relates�to�defendants�need�to�disclose�an�alleged�
abuser’s�“prior�bad�act.”��The�court�does,�however,�see�a�need�to�expand�on�the�meaning�of�“prior�
bad�acts”�by�giving�the�term�a�definition�that�the�parties�can�in�turn�use�to�inform�their�disclosure�
obligations�(see�annexed�Amended�Confidentiality�Order).���

�
In� addition,� upon� review,� the� court� finds� that� there� is� a� need� to� remove� the� portion� of�

Section�VIII(1)�of�the�Confidentiality�Order�that�calls�for�the�disclosure�of�“subsequent�corrective�
measures.”�Reflecting�on�the�arguments�advanced�by�numerous�defendants,�the�court� finds�that��
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such�a�provision�cannot�be�broadly�applied�to�all�defendants�without�irrevocably�infringing�upon�
the� rights� of� some.� � Specifically,� the� court� observes� the� arguments� raised� by� the� Diocese� of�
Brooklyn�and�others�relating�to�canon�law.���As�highlighted�by�the�Diocese�of�Brooklyn,�the�United�
States�Supreme�Court�has�held�that�church�authorities�have�the�freedom�to�organize�and�govern�
themselves� according� to� their� own� law� and� policy,� including� the� right� to� select� and� discipline�
ministers,� free� from�state� interference� (Kedroff� v.� Saint�Nicholas�Cathedral,� 344�U.S.�94,� 116�
[1952]).� That� bar� against� interference� includes� attempts� to� award� damages� to� litigants� whose�
claims�implicate�a�church’s�selection�and�discipline�of�its�ministers�(Hosanna-Tabor�Evangelical�
Lutheran�Church�and�School�v.�E.E.O.C.,�565�U.S.�171,�194�[2012]).�

�
Were�the�court�to�countenance�the�disclosure�of�“subsequent�corrective�measures,”�it�would�

be�interfering�with�the�province�of�ecclesiastical�decision-making.��Such�a�move�would�run�counter�
to�the�United�States�Supreme�Court’s� instruction�to�other�secular�courts�not�to�subject�religious�
institutions�to�having�to�defend�their�beliefs�and�practices�in�a�court�of�law.��Inviting�questions�into�
whether�a�church�took�any�“corrective�measures”�by�altering�a�priest’s�sacramental�status,�and�the�
degree�to�which�it�adhered�to�canon�law,�presents�the�type�of�situation�that�would�impermissibly�
require� a� religious� institution� to� defend� its� beliefs� and� practices.� Therefore,� discovery� and�
examination� in� that� regard� is� barred.� � Nevertheless,� plaintiffs� could� individually� seek,� and�
potentially� receive,� from� defendants� disclosure� of� information� regarding� the� assignment� to�
ministry�without�offending�constitutional�constraints,�as�such�assignments�–�removed�from�inquiry�
into�corrective�conduct�–�carry�with�them�the�responsibility�of�supervision�and�oversight�that�is�at�
issue�in�many�CVA�cases.��Consequently,�the�court�refuses�to�invite�broad�disclosure�in�all�CVA�
cases�of��undefined�“subsequent�corrective�measures”�that�may�well�implicate�issues�surrounding�
church�defendants’�� internal�governance,�including�church�decisions�regarding�the�ecclesiastical�
statuses�of�their�priests�and�the�church’s�own�sacramental�policies.��Therefore,�Section�VIII(1)�is�
amended�to�exclude�the�broad�disclosure�of�“subsequent�corrective�measures.”�
�

II.� Sections�II(1),�III(1)(a),�and�IV(1)(a)�

As�drafted,�this�court’s�Confidentiality�Order�allows�a�recipient�of�defendants’�discovery�
to�share�that�information�with�“the�parties�to�a�civil�claim�related�to�allegations�of�child�sexual�
abuse�involving�one�or�more�of�the�same�parties�or�one�or�more�of�the�same�alleged�abusers”�(see�
Confidentiality�Order,�Section�IV[1][a]).�In�addition,�the�Confidentiality�Order�prohibits�recipients�
of�discovery�from�disseminating�the�information�“to�any�person�not�reasonably�involved�in�the�
prosecution,�defense,�or� settlement�of�a�civil� claim� related� to�allegations�of�child� sexual�abuse�
involving�one�or�more�of�the�same�parties�or�one�or�more�of�the�same�alleged�abusers,�or�a�related�
enforcement�of�insurance�coverage�rights�(including�any�insurance�coverage�litigation�(“Coverage�
Litigation”)�with�respect�to�such�a�claim”�(see�Confidentiality�Order,�§II[1]).���

�
At� their� core,� the� sharing�provisions�contained�within� the�Confidentiality�Order� simply�

allow�an�individual�attorney�representing�one�victim�to�request�discovery�information�from�another�
victim’s�attorney,�so�long�as� the�cases�involve�a�common�party�or�abuser,�to�avoid�the�time�and�
expense�of�duplicative�discovery�requests�and�motions�in�each�separate�action.�This�coordinated�
approach�is�aligned�with�the�CVA’s�central�objective�of�adjudicating�cases�filed�under�the�statute�
within�a�timely�manner.��Several�institutional�parties�have�been�repeatedly�named�in�CVA�lawsuits.��
Where� plaintiffs� have� filed� lawsuits� against� the� same� alleged� abusers� and� institutions,� it� is�
incontestable� that�a� substantial�overlap� exists�with� respect� to�common� records�and� files.� � �The�
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necessity�for�this�court�to�efficiently�and�expeditiously�adjudicate�all�CVA�matters�before�it�calls�
out�for�parties�to�share�information�in�specified�instances,�thereby�avoiding�a�tremendous�waste�of�
time�and� resources.� � Indeed,�in�Section�10�of�the�CVA,� the� legislature�specifically�directed�the�
chief�administrator�of�the�courts�to�“promulgate�rules�for�the�timely�adjudication�of�revived�actions�
brought� pursuant� to� section� two�hundred� fourteen-g�of� the� civil� practice� law�and� rules”� (N.Y.�
Judiciary�Law�§�219-d).��Defendants�request�for�this�court�to��prohibit�discovery-sharing�would�
frustrate�this�statutory�goal,�and�result�in�protracted�and�costly�litigation.�

�
As�highlighted�in�the�PLC’s�briefs,�defendant�Rockefeller�University�has�been�named�in�

several� CVA� lawsuits� based� on� alleged� acts� of� sexual� assault� committed� by� Dr.� Reginald�
Archibald.� � It� would� be� highly� inefficient,� as� the� PLC� underscores,� for� “each� plaintiff� to�
individually�request,�and�for�[defendant]�Rockefeller�[University]�to�separately�produce,�the�exact�
same� information� regarding� the� grand� jury� investigation� of� Dr.� Archibald� and� Rockefeller�
University�during�1960-1961.”��The�need�for�efficiency�presupposes�that�discovery�sharing�occur�
in�such�cases.���Other�cases�filed�with�this�court�under�the�CVA�demand�the�same�common-sense�
approach�that�would�apply�to�a�defendant�like�Rockefeller�University.�� �

In�addition,�discovery-sharing�supports�the�CVA’s�goal�of�case�coordination.�Specifically,�
the�legislature�established�dedicated�parts�within�the�New�York�State�Supreme�Court�to�adjudicate�
claims�under�the�CVA,�required�special�training�of�judges,�and�provided�trial�preference�for�older�
abuse�victims�(22�NYCRR�§�202.72).��In�furtherance�of�that�objective,�this�court,�along�with�the�
DLC�and�PLC,�has�already��worked�to�create�CMO�1�and�CMO�2,�and�has�implemented�standard�
disclosures�as�well�as�coordinated�motion�practice.�As�the�litigation�progresses,�collaboration�with�
respect�to�deposition-taking�will�be�necessary.��Such�collaboration�will�require�discovery-sharing�
with�to�all�plaintiffs�who��have�filed�claims�against�the�same�defendant.��Discovery-sharing�will�
help�facilitate�such�collaboration.��Indeed,�discovery-sharing�has�been�ordered�by�courts�across�the�
country�adjudicating�claims�of�child�sex�abuse�(see�Clergy�Cases�II�Order,�No.�JCCP4297�[CA�
Super.�Ct.�June�7,�2006][discovery-sharing�ordered�in�California�child�sex�abuse�cases];�see�A.G.�
v.� Corp.� of� the� Catholic� Archbishop� of� Seattle,� 162� Wn.� App.� 16� [Wash.� Ct.� App.� 2011][�
Washington� Court� of� Appeals� authorized� discovery-sharing� in� multiple� child� sex� abuse� cases�
against�the�Archdiocese�of�Seattle]).���

Contrary�to�defendants’�position,�this�court’s�decision�to�allow�plaintiffs’�attorneys�to�share�
specific�information�about�a�common�abuser�is�squarely�within�its�broad�discretion�to�settle�matters�
relating� to� disclosure� in� � accordance� with� CPLR� §§� 3101(a)� and� 104.� � Notably,� CPLR� §104�
specifically�provides�that�“[t]he�civil�practice�law�and�rules�shall�be�liberally�construed�to�secure�
the�just,�speedy,�and�inexpensive�determination�of�every�civil�judicial�proceeding.”��Once�again,�
discovery-sharing�satisfies�that�objective.��Even�so,�defendants�submit�that�at�the�very�least�Section�
III(1)(a)� should� be� modified� to� include� information� of� a� personal� nature� so� that� categories� of�
information� such� as� occupational� and� educational� records� are� not� automatically� subject� to�
disclosure.��In�response,�plaintiffs�appear�to�concede�that�there�are�instances�where�personnel�files�
may�be�irrelevant�if�claims�of�negligent�retention,�hiring,�or�supervision,�are�not�advanced.��But�
where� such� claims� are� advanced,� and� a� necessary� element� of� the� proof� required� involves� an�
institution�or�employer’s�knowledge�of�whether�an�abuser�had�a�propensity�to�commit�the�subject�
misdeeds,� there� can� be� no� question� that� complaints� or� records� in�an� alleged� abuser’s� files� are�
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directly�relevant�to�defendants’�knowledge�of�his�or�her�propensity�to�commit�the�acts�alleged.��As�
such,�disclosure�of�personnel�files�is�warranted�in�such�instances.�At�this�juncture,�Insofar�as�the�
Confidentiality�Order�already�contemplates�that�all�persons�receiving�confidential�information�are�
required� to�maintain� that� confidentiality,� the� court� does� not� see� a� need� to� adopt� the� proposed�
amendment�to�Section�III(1)(a)�sought�by�defendants.��

In� sum,� the� court� sees� no�need� to� disturb� the� discovery-sharing� provisions� set� forth� in�
Sections�II(1),�III(1)(a),�and�IV(1)(a)�of�the�Confidentiality�Order.��

III.� Section�IV(4)�
�

Next,�defendants�argue�that�Section�IV(4)�of�the�Confidentiality�Order�improperly�imposes�
an� obligation� on� defendants� to� justify� confidentiality� and� privilege� designations.� � The� court�
disagrees�with� that� assessment.� �As�highlighted� by� the� PLC,�an� individual� or� entity� seeking�a�
protective� order� bears� the� initial� burden� to� establish� that� any� specified� information� should� be�
protected� from� discovery� (see� Liberty� Petroleum,� 164� AD3d� 401,� supra).� � In� line� with� that�
philosophy,� defendants� seeking� to�designate�certain� information�as�confidential,� “will�have� the�
burden� of� justifying� the� propriety� of� [that]� designation”� in� the� face� of� any� challenge� (see�
Confidentiality� Order,� Section� IV[4]).� If� the� court� reversed� this� rule,� as� urged� by� defendants,�
nothing�would� prevent� defendants� from� designating� each� and�every� document� as� confidential.��
Faced�with�that�scenario,�plaintiffs�would�then�be�forced�to�make�myriad�applications�seeking�to�
unseal�records.�Such�an�outcome�would�run�counter�to�openness�and�accessibility�that�this�court’s�
Confidentiality�Order�seeks�to�achieve.��Moreover,�the�DLC’s�suggestion�that�the�burden�be�shifted�
to� plaintiffs� would� likely� frustrate� the� aims� at� efficiency� contemplated� by� the� Confidentiality�
Order,� including�a�process� to�avoid�numerous,�duplicative�motions� for� a�protective�order�or� to�
compel.��The�cases�cited�by�defendants�in�their�moving�papers�do�not�require�a�different�result,�as�
none� squarely� address� the� initial� burden� one�must� overcome�when�designating� a� document� as�
confidential.��Even�so,�defendants’�concerns�must�be�balanced�against�the�overwhelming�need�to�
expeditiously�process�and�resolve�CVA�lawsuits.���
� �
� As�such,�the�court�preserves�Section�IV(4)�in�its�current�form.���
�

V.� Section�V�
�

Finally,�defendants�seek�removal�of�Section�V�of�the�Confidentiality�Order�on�account�of�
its�direction�that�defendants�disclose�the�identities�of�non-parties�contained�in�produced�records�
absent� specific� authorizations.� Defendants� contend� that� such� a� practice� could� place� them� in�
unenviable�position�of�having�to�violate�varying�and�regulations�that�prohibit�them�from�disclosing�
the�identities�of�non-parties�(e.g.�the��Buckley�Amendment,�the�Americans�with�Disabilities�Act).�
Defendants�also�question�Section�V’s�direction�that�CVA�defendants�redact�the�name�of�any�person�
who�has�filed�a�CVA�action�under�pseudonym,�and� replace�it�with�a�“doe�code”� in�documents�
produced�in�discovery�and�then�to�supply�to�each�plaintiff�a�list�of�counsel.��In�addition,�defendants�
oppose�Section�V’s�requirement�that�they�maintain�a�centralized�database�of�“doe�codes”�to�track�
persons�“who�may�be�a�survivor�of�child�sex�abuse.”��Such�a�provision,�defendants�posit,�would�
require�defendants’�counsel� to�offer�opinions�and�impressions�about�who�may�be�a� survivor�of�
child�sex�abuse,�a�practice�likely�to�infringe�upon�privileged�conversations�with�their�clients.��

�
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Contrary� to� defendants’� assertions,� the� determination� of�whether� someone� is� an� abuse�
survivor�largely�rests�on�indiscriminate�facts�such�as�publicly�filed�documents,�as�well�as�direct�
complaints�from�abuse�survivors�identifying�themselves�as�such.��Likewise,�while�attorneys�may�
ultimately�analyze�those�facts�and�devise�a�legal�strategy,�the�facts�alone�are�not�privileged.��Indeed,�
the�attorney-client�privilege�“applies�only�to�confidential�communications�with�counsel”�and�“does�
not� immunize� the� underlying� faction� information…from�disclosure� to�an�adversary”� (Niesig�v.�
Team�I,�76�NY2d�363,�372�[1990]).���

�
Here,�Section�V�of�the�Confidentiality�Order�compels�defendants�to�identify�potential�abuse�

survivors�based�on�discoverable�facts�rather�than�attorneys’�interpretation�and�analysis�of�those�
facts.��As�such,�the�disclosure�of�underlying�facts�surrounding�potential�abuse�survivors�does�not�
violate� the� attorney-client� privilege.� � Likewise,� the� work� product� doctrine� does� not� immunize�
underlying�facts�from�disclosure,�and�the�party�asserting�this�privilege�bears�the�burden�of�showing�
that�materials�were�prepared�exclusively�for�litigation�purposes�(Cioffi�v.�S.M.�Foods,�Inc.,�142�
AD3d�520,�522�[2d�Dept�2016]).��

�
Nevertheless,�defendants�voice�legitimate�concerns�with�respect�to�the�practical�application�

of�Section�V�of�the�Confidentiality�Order.��For�instance,�the�court’s�requirement�that�counsel�seek�
its�approval�before�conducting�a�non-party�investigation�or�contacting�non-parties�has�the�potential�
to�disturb�defendants’�factfinding�attempts.��Likewise,�the�requirement�that�defendants�maintain�a�
“key�that�contains�the�true�names�and�identifying�information�for�[identified]�individuals”�to�be�
shared�with�the�court�and�presently�unidentified�personnel�chosen�by�the�court�could�be�unduly�
burdensome�in�the�aggregate.��Indeed,�creation�and�maintenance�of�databases,�as�contemplated�by�
the�court,�may�well�upset�the�aims�at�efficiency�contemplated�by�this�court.��

�
As�such,�even�though�the�court�does�not�consider�Section�V�of�the�Confidentiality�Order�

as�offensive�to�existing�legal�precedent,�its�vacatur�is�warranted�in�light�of�the�court’s�concerns�
with�respect�to�its�implementation.��Accordingly,�the�court�strikes�the�language�contained�within�
Section�V�of�the�Confidentiality�Order�in�its�entirety.���

�
DIRECTIVES�

�
The�court�reserves�its�right�to�issue�directives�subsequent�to�the�issuance�of�this�decision�

and�order�where�necessary.���The�changes�to�the�Confidentiality�Order�adopted�by�this�court�are�
reflected�in�the�annexed�Amended�Confidentiality�Order,�which�in�turn�replaces�the�Confidentiality�
Order�issued�by�this�court�on�September�18,�2020.��As�such,�it�is�hereby��

�
ORDERED�that�Section�VIII(1)�of� the�Confidentiality�Order� is�amended� in�accordance�

with�the�annexed�Amended�Confidentiality�Order;�and�it�is�further��
�
ORDERED�that�Sections�II(1),�III(1)(a),�and�IV(1)(a)�of�the�Confidentiality�Order�shall�

remain�in�place�as�reflected�in�this�court’s�Confidentiality�Order�dated�September�18,�2020;�and�it�
is�further�

�
ORDERED� that� Section� IV(4)� of� the� Confidentiality� Order� shall� remain� in� place� as�

reflected�in�this�court’s�Confidentiality�Order�dated�September�18,�2020;�and�it�is�further�
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�
ORDERED�that�Section�V�of�the�Confidentiality�Order�is�rescinded�in�accordance�with�the�

annexed�Amended�Confidentiality�Order.��
�
This�constitutes�the�decision�and�order�of�the�court.��
�

Dated:�March�30,�2021�
�
� � � � � � � ____________________________�

� � � � � � � � �� GEORGE�J.�SILVER,�J.S.C.�
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