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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: HON. W. FRANC PERRY : PART ‘ 1AS MOTION 23EFM
Justice v
) \ X INDEX NO. 158650/2019
MICHAEL SAUNDS, o | MOTION DATE 02/03/2021
Petitioner, . :
ettioner MOTION SEQ. NO. 001

.-V~ ‘
THE DEPARTMENT OF EDUCATION OF THE CITY OF : .
NEW YORK, THE CITY SCHOOL DISTRICT OF THE CITY - DECISION + ORDER ON
OF NEW YORK | MOTION

. Respondent. ‘ /
X

The followmg e-filed documents, listed by NYSCEF document number (Motion 001) 3, 5, 6, 19, 20, 21,
22,23, 24, 25, 26, 27, 28, 29 ;

were read on this motion to/for ARTICLE 78 (BODY OR OFF?CER)

In this Article 78 proceeding, Petitioner Michael Saunds (“Petitioner”) seeks an order
reinstating him to his previous position as a high schpol football coach, expunging é rating of
“Unsatisfactor;'” (the “U Rating”) that he receiyed for the period of August to December 2018 for
his “per session” coaching work!, and lost income. Petitioner alleges thét the U Rating assigned
to him by the Depaﬁmént of Education .ofv the City’o.f New York (“Re:skponc'ient”)2 was arbitrary
and capricious. Thé ,pcti}:ion has been fully submitted. |

| Bz{ékgmund
Petitioner is a licensed and tenured physiéal education teacher who has been employéd by

Respondent since 2008, and worked at the World Acade;my for Total Community Health High

1 “Per session” employment refers to additional employment activities that take place outside of
regular school hours. (NYSCEF Doc No. 17))

? The named Respondents are one entity and thus will be referred to as such (N YSCEF Doc No
18at2,fn 1)) , :

1Y
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School (‘;Watch”) since 2015, where he .wa’s also the head coach of the varsity football tearﬁ ona
“per session” basis. (NYSCEF Doc No. 1, ‘Pet‘ition, at 1[1] 3-4) |

In August 2018, Pet{fioner was arrested foraDWI.? (Id. at ‘H 7.) After a brief suspension, |
Respondent notified Petitioner by letter dated Sepfember 6,2018 that he could retﬁrn to his position
as a physical education teécher, but that.a'll further per session activities, including serving as the -
football coach, were prohlblted until the Respondent S d1501p11nary 1nvest1gat10n procese
concluded. (NYSCEF Doc No. 11 )

On December 12, 2018, Dr. Michael Steele, Petitiober’s rgt_ing ofﬁcer, informed Petitioner
by email that he was te receive a U Rating for his performance as the football coach for the per .
session period of August to December 2018.; (NYSCEF Doc No', 13.) Dr. _Steeie based the U
Rating off of persona;l obseryetions, | stating that he was “very ' much uncomfort.abie and
disappointed with what [was] happening tb [fhe] football [program],” that he had “never seen so. '
many parenfs and students shared [sie] and vent about the lack of leadership and professioﬁalism,”

| that there were “toe \many issues that were shared about your ieadership as a head coaeh, from

excessive alcohol bottles in the locker room to lack of communication as it relates to barents.”
(/d.) Dr. Steele further asserted that Petitionef “failed to exert [the required‘]v leadership” which
was “evident in the consistent cieteriorating parental turnout at games” despite having been “given
enough time to make imprbvements” and that foetball statistics had gobe “from the sublime to the
ridiculous.” (Id.) Laetly, Dr. Steele noted that Petitioner did nth provide adequate doc-ument.ation

for the funds collected during football games and from fundraising, and that Petitioner failed to

provide evidence of fingerprinting for three volunteer coaches. (/d.)

3 Petitioner alleges that he was arrested in AuguSt 2018, while Respondent alleges that Petitioner”
was arrested in September 2018. (NYSCEF Doc No. 9.) The distinction ultimately proves to be
immaterial. .
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Petitioner appealed the U Raﬁng and a hearing was held on June 3, 2019 befdre fhe
Department of Education’s Chancellor’s Committee; where Petitioner was repreéented bya United
Federation of Teachers’ Advisor and was able to cross-examine Dr; Steele. (NYSCEF Doc No. 8; .
Coﬁqmittee Report.) Dr. Steele testified that this was the sécond disciplinary hearing regarding
Petitioner’s performance, and that hé had given ali relevant documentation to Petitioner at a prior
time, including letters placed in Petitioner’s file.

In her report, the presiding chairperson recommended that,the U Rating be sustained.
(NYSCEF Doc No. 8, “Report™.) The Chancellor of the Deparimentk of Education »adopted the
recommendation and notified Petitioner that his appeal.was denied via letter dated June 3, 2019.‘ ’
(NYSCEF Doc No. 2.) Petitioner commenced this proceeding thereafter on Octobef 3,"201 9.

| Petitioner érgues that the U Rating was arbitraijz and capricious and without a‘l-'ational basis
because it was based on “false reasons anci for alleged instémces that occurred while Petitioner was )
volunteering as a coach,” that Respondenf “failed to follow its own procedures and state law,” and
that it was improper to reife him a§ a Volunteét coach. (Petition at Y9 1 8'-20.)k
Respondent argues that the U Rating was not arbitrary and ‘C;apricieus,- as it was based on
 multiple Vbiss.ues as documented in Dr. Steele’s December 12, 2018 email, that the presiding
chairperson recommended sustaining that U Réting after a full hearing where Petitioner had ,
representation,’ and that the reco;nmendatioﬁ was ﬁltimately’ adopted by the Department of
~ Education after conducting its own review. (NYSCEF Doc No. 18, “Resp.’s Mem.” at 1-4.)
| Discussion
* “In the context of a judicial review of a less thén effective rating, the court shall consider
Whether it violated a lawful proceduré ora sﬁbstantialbright, was arbitrary and capricious or made
in bad faith.” (Smith v City of New York, 2019 WL 2929562, at *3 [Sup Ct, NY County 2019},
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citing Matter of Richards v Board of Educ. of the City Sch. Di;st." of the C‘itj/ of N Y., 117 AD3d
605, 606 [1st Dept 201‘4].) “[A] U-rating must be upheld where there is evidence in the record
that rationally supports that determination.” (Brown v. Bd of Educ. of City Sch. Dist. of City of
New York, 156 AD3d 451, 451-52, [1st Dept 20i7], e’iting Matter of Murnane v Dept. of Educ. of
the City of N.Y., 82 AD3d 576 [1st Dept. 2011].) “The court may not substitute its judgment in
place of the agency s, even if the court beheves that a better determination could thereby be
obtained.” (Bua'mck v New York Czty Dep't of Educ 25 Misc 3d 1235[A], at *5 [Sup Ct, NY
* County 2009].)

“The arbitrery or capricioﬁs test chiefly relates to whetﬁer a particular action should have
been takenhor is justified and whethet the administrative action is without feund'ation in fact.”
(Matter of Pell v Board of Educ. of Union Free School Dist No.1 of the Towns of Scarsdale and
Mamaroneck Westchester Coum;v, 34 NYZd 222,231 [1974] ) “An admmlstratlve determmatlon
is not 1nherently ‘arbitrary and capricious’ snnply because there were technical deficiencies in the
process employed.” (Weber v City of New York, 2012 WL 2648266 [Sup Ct, NY County 2012].)
However, “[e]ourts will look for a showing of deﬁciencies in the perfermance review process that
‘Were not merely technical, but undermined the integrity and fairness of the process.”” (Goaring—-
Thomas v City of New York, 2018 WL 6619786, -at’ *2 [Sup Ct, NY County 2018], quoting Joyce
v City of New York, 161 AD3d 488, 488-89 [lst Dept 2018].) |

Here, the court finds that the U Rating must be sustained. Petitioner fails to demonstrate
that the U Rating was arbitrary and capricioﬁs, violated procedure, or was ma'de without a rational

,basis.; Like t}te'presiding ehairperson stated in her Report, Dr. Steele’s allegations were that .
Petitioner wés responsible for the,footbell prograni’s overall decline due to his lack of leaderShip_ *
and ptofessionalism, including his faijure to be a eositi\fe role medel to his students. Petitioner

159650/2019 SAUNDS, MICHAEL vs. DEPARTMENT OF EDUCATION- - Page 4 ofVG
Motion No. 001 } . .

4 of 6



T[CTED:. NEW Y - ’ R , TNDEX NO. 1596507 2010

NYSCEF DOC. NO. 32 RECEI VED NYSCEF: 04/05/2021

had received a DWI, was reported to have hidden aiqphol bottles m the ceiling of his school office,
failed to provide receipts from fundralsmg endeavors allowed a student (who was a football
player) to leave a classroom with an unﬁmshed exam, covered up for a student (also a football
player) who brought a knife to school and failed to conduct thorough background checks on
volunteer assistant coaches. (Report at 4.) As such, the record indipates that ;he U Rating was not
arbitrary and capricious, as the U Rating was based on the rating ofﬁcef’s observations and
knowledge of unproféssional conduct. (See Kinkle-Agsah.v New York (fity Dept. of Edi:c., ~189V
AD3d 1048, 1050 [2d Dept 2020].) Further, Petitioner’s allegations to the contrary are wholly ' |
conclusory and ﬁnsuﬁported by any evidence. (See G’ree_ne v City of New Yofk, 2013 WL 769445
[Sup Ct, NY County 2013].) | |
Additionally, although Dr. Steele failed to bring any dqcﬁments to the hearing, he testified
that Petitigner had reviewed all relevant d'ocun‘le.ntation at éprior meeting and offered to provide
those documents to the chairperson at a late; déte. (Transcript at 6, Ins ‘3?8; 11 at Ins 3-11.) The
cﬁairperscn fully credited Dr. Steele’s testimony, wh_icﬁ thié court will not Sechd guess, as “courts
cannot substitute their judgmeﬁt for tﬁat of a hearing officer who had the oppo‘rtunity to hear and
see witnesses.’_’ (Douglas v New York City Dep't of Educ., 52 Misc 3d 816, 822 [Sup Ct, NY
County 2016], citing City School Dist. of the’Cizfy of N.Y. v. McGraham, _75 AD3d 445, 450 [1st
Dept.2010}.) Thus, it is hereby |
ORDERED AND ADIJUDGED that the app]icétion is dénied and the petition is dismissed,
with costs and disbursellne;ats to respondéni; and it is further
ORDERED AND ADJUDGED tha; respbndent, does recm.'ey from petitione‘r,: costs and

disbursements in the amount, as 'taxedk,by the Clerk, and that respondent have execution therefor.
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This is the decision and order of the court.

.
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