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At Part 8.0 of the Supreme Court of the State of 
New Yqrk, ~eld ~and for the County of Kings, 
.auhe CourthQu~~; Joc~ted. at 36.0_Ad3m.s Street, 

Brooklyn, New York, on the 7th day ofApril 2021. 

?RESEN't:. 
l{on, Genine D. Edwards 
Justice, Supreme Court 

--'-'--·-------'------------------·"----------------------.-:----------x 
VINCENT CIACCIO, 

Plaintiff, 

-against:-

THEODORE.A LUBLIN, DDS, PC, 

Defendant . 

. -------~--------------------------------~---~--~'----------~---x. 

Ind~x. No .. 500310/2019 

DECISION/ORDER 

Re¢it~ti'on, ~s:reqµired by CPLR 2-2 T 9(a), ·of the papers:cdnsidcred in lhe· review of this 
motion: · 

Papers Numbered 
Notice of Motion and Affirmation in Suppo11 ... . ....... .. ... , ......... ... ....... 1 
Affi.nnation in Opposition ............... , .................... .. ....... ... : . ..... , .. 2 
Affirmation irt Reply ........... , ................................ .. .. ............ . 3 

Pursuant to CPLR 3212, defendant TheodQre A. Lublin, DDS, PC ("The 

Pr~ctic.e"), mov~s, in motion sequence #i, fot ah order grarit~ng s.i:unmacy judgment to 

The .Pr.actfoe :.and dismissing the causes of action sriunding:in: (1) breach of contract; (2) 
. . . 

fraud; and· (3) prim a facie tort. The Practice contenqs ~hatplaintiff failed to make a prifna 

fade·,showing as toall three claims. Plaintiff.opposes. 

Pla,intiff commenced this-action on January 4" 2019.; Tlre._ch.ief allegation is that 

on J lily ·2 7, 20.16, The· Practice agreed to provi<J.e spe.cffJc .dentaJ treatment, foduding __ 

dental .implants. Plaintiff further alleges that pursuant t.o the agreement, he secured 
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financing and paid The Practice for the agreecl upoJ1 ·~.ervk~$; including -the implants. 

There~fter, plaintiff contends The Practice refosc.d.:to pro.v]de the.implants . 

. 011.febn1ary-19; 201.9, The Practice joined issue, a:nd filed the.Tnstant motion in. 

June. of..20;20. In support thereofThe Practice-submitS plaintif:fs-treatrnent records. The 

Prac.tice· argues that plaintiff's breach ofcontract claim J)iu$t. .be dismissed because he 

failed to. establish the existence ofa contract. SpecifjcaUy,.plaintiffhas not presented any 

facts that would Sttppoit a breach ofcontract claim in ~elation to the rendition of dental 

se.r\iices .. The Practice also contends thatplaintifrs.causes·.ofaction for fraud and prirmi 

facie· tqrt must be dismissed because plaintiff failed to niake the requisite prima facie 

showjngs-. 

Breach of-Contract 

A breach of.contract claim based upon dental·-servites provided by· a dentist will 

withstand'tli~ test of its legal sufficiency only when fr.:i.s pased on an express special 

prnmise. to affec.t a cure or to accomplish some det1hite .resi.lLt. Se~ Derby v. Bitan, 89 

A.D.3.d.88.9, 933 N.Y.S;2d 315 (2d Dept. 2001 I); Varon~ v. Delman, 272 A.D2d 320, 707 

N . .Y.S2d 879 (2d Dept. 2000); Mitchellv .. Spataro, .89 A.D.2d 599,452 N,Y.S2d 646 

(2d D~pt. 1982). 

Here; plaintiff's allegations do not include·:an express promise to affect a. cure. or 

accomplish.a definiteresuit The con\plaint alleged .detenqant"~nfered into a valid 

agreement with [pJlaintiff to provide certafo and spe.cific'dentai treatment to [p]laihtiff~ 

if!Cl4'.4ing ... the p.l;'(wi_sion of dental implants;~' (NYSCEF Do~, No .. 1, para.15). 

Moreov~r, and contrary to ·plalntiffs assettion, the· tequireip~nt t.hat the complaint allege 

:;i.n. ex.press ·special promise. to affect a cure or accomplish !\O)Ue result is notlimited to 
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medical rtialpractice casessitalso applies to cases·in·whiyh the plaintiff alleges a breacJi 

of.a medi¢a( contract SeeDeiringo -v. Sou(hlslandFamif.y .Medical; LLC\ 158 A.D.3d 

q09, 71 N ;Y:S.3d 525 (2d Dept. 2018); Ywone, 27.2A.D.2d 320 .. 

Fraud 

A ·qmse of action alleging fraud does not ·He where th~. only fraud claim relates to 

a .bre·ach of contract See Board oflvfgrs; o/Bea¢on To.we.r:Cond.ominium v. 85_ Adams St. 

LLC, 136 A .D.3d 680, 25 N.Y.S.3d 233 (2d Dept. 1-016). 

Hl:(re, the.complaint alleged that defeoda,nt committed a fraud upon plaintiff by 

knowingly wid intentionally inducing plaintiffto enter into an agreementwithdefendant 

fqr.de.ntal. s~rvices and while at the time of makii1g such.agreement d.efendanthad: no: 

intention of pr.o.vid!n:g su:ch dental iinplantsto.plajntiff. (NYSCEF" Doc. No: l ,para: 23}. 

However; g~neral allegations fb.at a defendant entered a contract with the intent not to 

perfo(lli the. co.Iltract are insufficient to· establish a ·cause of action soundirtg inf.raud. See 

Pi(tnam CountySav. Bank v.Aditya, 91 A.D.3d 840, 93'8 N.Y.S.2d 98 (2d Dept 2012); 

lntrona v, Huntington Learning Ctr~;., li1c., 78. A.0:·3·d'. $.96, 911 N. Y.S.2d 442 (2d Dept. 

2010).; Mendelbvitz v: Cohen,37 A.D.3d 670; 830 N. Y.$.2d 577 (2d Dept. 2007). 

Piirna Facie tort 

The elements of a cause of action alkging :Prima facje t.ort.are: (1) the intentional 

:infliction ofha1m; (2}whichtesliltsin speC;ial damag~s; (3) withc;mt any excuse or 

justifia'ation; an.ct (4) by an act qr a serie_s of acts.whiCh would·<>thetwise-be·Jawful 

Berldnd:v. ·Chi, 1A2 AD.Jd 1121, 38 N:Y:S.3d 57 (2d Dept. 20:16)'. "fT]hete iS_no 

recovery in prima facie tort unless malevolence' is.the sole' motive for defendant;s 
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otherwise lawful act, that is, unless defendant acts from disinterested malevolence" 

Edwards v. Walsh, 169 A.D.3d 865, 94 N.Y.S.3d 629 (2d Dept. 2019). 

In support of this branch of the motion, defendant purportedly submits office 

records regarding plaintiffs treatment. However, the office records are not in admissible 

form since they are not supported by the statutory foundations set forth in CPLR 4518(a). 

See Banister v. Marquis, 87 A.D.3d 1046, 929 N.Y.S.2d 748 (2d Dept. 201 l); Bronstein­

Becher v. Becher, 25 A.D.3d 796, 809 N.Y.S.2d 140 (2d Dept. 2006); Wilson v. Bodian, 

130 A.D.2d 221, 519 N.Y.S.2d 126 (2d Dept. 1987). Consequently, defendant failed to 

establish its prima foci~ entitlement to judgment as a matter of law on this issue. See 

United Specialty Insurance v. Columbia Casualty Company, 186 A. D.3d 650, 129 

N.Y.S.3d 510 (2d Dept. 2020). 

Accordingly, the branches of defendant's motion seeking to dismiss plaintiff's 

claims for breach of contract and fraud is granted. The branch of defendant's motion 

seeking to dismiss plaintiffs cause of action for prima facie tort is denied. 

This constitutes the Decision of this Court. 

Hon. Genine D. Edwards, J.S.C 
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