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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: _HON. W. FRANC PERRY PART IAS MOTION 23EFM

L o Justice : » A
, X INDEX NO. 150198/2018
YHUDES STEEN, : ' MOTION DATE - 01/21/2021°

Plaintif, MOTION SEQ. NO.- 002 003~

- V - v

[ETHAN ALLEN DESIGN CENTER D/B/A ETHAN ALLEN, o
EMPIRE STATE REALTY TRUST, INC., ESRT EAST WEST DECISION + ORDER ON
IMANHATTAN RETAIL, L.L.C., 166 EAST 61ST STREET MOTION
CORP., 166 EAST 61ST STREET ASSOCIATES

Defendant.

: X

The following e-filed documents listed by NYSCEF document number (Motion 002) 33, 34, 35, 38, 37,
38 39, 40, 41, 42, 43, 62 A
were read on this motion to/for , JUDGMENT - SUMMARY

The following e-filed documents, listed by NYSCEF document number (Motion 003) 44 45, 46, 47, 48,
49, 50, 51, 52, 53, 57, 58, 59, 61 :

were read on this motion toffor ‘ JUDGMENT - SUMMARY

Pléinﬁff Yhudes Steen (“Pléintiff’) brings this negligence agtion against Defendants Ethan
Allen Design Center,' Empire State Realty Trust, Inc., ESRT East West Manhattah Retail LLC,
166 East 6Ist Street Corp and 166 East 6lst Street Assocxates for injuries sustained during an
a]leged slip and fall | |

In motion sequence 002 Defendants Emplre State Realty Trust and ESRT East West
Me;nhattan Retail, LLC move for summary judgment, dlsmlssmg Plamtlff’ s amended complaint
and all cross- clalms asserted against them. In motion sequence. 003 Defendants 166 East 61st

: Street Corp. and 166 East 61st Street Assocnates also move for summary Judgmem dismissing

N

" Pursuant to a stipulation, the action was dlscontmued as to Defendant Ethan Allen. (N YSCEF
Doc No. 60. ) :
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Plaintiff’s amended c;omplainf and all cro‘s‘s.-claims asserted against them. Both motions have been
fully submitted and are consolidated for disposition. = |
| Background

Plaintiff alleges that on November 27, 2016, around 6:30pm, she tripped and féll on theAA
sidewalk near the corner of Third Aveﬁue and 60th Street, adj aceni to the premises.located_at 1.010
T;l!ﬁrd Avenue, New York, New York, which also béars the address of 1667East 61st Street.'
(I;IYSCEF DQ_c Nos. 36, Bill of Particulars, at 99 2-3; 34 af 95) Plaiﬁtiff allegés that she was
cdused to trip and fall due to the failure of the Deféndants to maintain the sidewalk in a feasonably
safe condition, in violation of New York City Administrative Code § 7-210. (NYSCEF Doc No..
7; Amended Coniplaint, atq7s.) ’ A

Def;:ndant ESRT .East 4West Manbhattan Retail, LLC (“ESRT?’) is the owner.. of a
cé)mmefcial unit in the building at 1010 Third Avenue. (N.YSCEF Doc No. 34 atq 5.) Defendant
Empire Stafe Realty Trust,.I4nc. is a related management‘ company that manages the commercial
u}lit on behalf of ESRT. (NYSCEF Doc No. 39 at 8-9, lné 21-3.) Ethan Allan Was fhe_lessee of
tﬁe commercial unit at :the time of Plaintiff’s alleged fall. (/d. at 17-18, 1ns 24-2)) :Defenda'nt 166
East 61st Street Corporation is the owner df the land, while Defendant 166 East 61st Street
Associates is the sponsor and ownér of the condominium. (NYSCEF Doc No. 41 at 5-6, Ins 23-
16.). |

Discussion

“The proponent of a motion for summary judgment must demons_trate that_theré are no
material issues of fact in dispute, and that it is entitled to judgmeﬁt as a matter of law.” (Dallas-
S'tephenso‘n_ v Waisman, 39 AD3d '303, ~306 [l-st Dept 2007], citing Winégrad v New York
Univ. Med. Ctr., 64 NY2d 851, 853 [1985].) “Failure‘to méke such a prima facie showing requires
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d;:enial of the motion, .regafdless of the sufﬁciency of the opposing pa‘pers.”, (Alvarez v Prospect
Hosp., 68 NY2d 320, 324 [1986] {citation omitted].) I;Tf)on proffer of evidence establishing a
p:rima facie showing of en‘;it[emeht by the movant, “the party opposing a motion for summary
jgi:ldgment bears the burden of ‘produc[ing] ‘evidentiary proof in admissible form sufficient to
requ1re a trial of material questlons of fact.” (People v Grasso, 50 AD3d 535 545 [1st Dept
2008] quoting Zuckerman v City of New York 49 NY2d 557, 562 [1980] )

Prior to the adoption of Admin. Code § 7-210 in 2003,

k property owners in New York City had a statutory duty both to “install, construct,
repave, reconstruct and repair the sidewalk flags in front of or abutting such
property” (Administrative Code of City of NY § 19-152 [a]) and to “remove the
i snow or ice, dirt, or other material from the sidewalk” (Administrative Code of City
' of NY § 16-123 [a]). Failure to comply with these directives resulted in fines or an
: obligation to reimburse the City for its expenses incurred in performing the
| necessary work, but not tort liability (see Administrative Code of Clty of NY § 19-
' 152 [e]; § 16-123 [e], [h]). .

+~ Under this previous statutory scheme, the City, as the owner of the sidewalks,
genérally remained liable for injuriesito pedestrians caused by defective sidewalk
‘ flags, subject to the requirements of the prior written notice law (see Administrative
! Code of City of NY § 7-201 [c] [2]; see also Yarborough v City of New York, 10
NY3d 726 [2008]). An abutting landowner could be held liable only if the owner
affirmatively created the dangerous sidewalk condition, negligently made repairs
or used the sidewalk in a special manner for its own benefit (see Hausser v Giunta,
88 NY2d 449, 453 [1996]).
(Vuceiowc v Epsom Downs, Inc., 10 NY3d 517, 519—20 [2008].)

However in 2003, the City Councﬂ enacted Admin. Code § 7- 210 which “transferred tort
hablhty for defective sidewalks from the City to abutting property owners ... as a cost-saving

measure[ " (James v I 620 Wes*tchester Ave., LLC, 105 AD3d 1, 4-7 [lst Dept 2013] ) Admin. .

Code §7-210 pr0v1des that:

‘=' a. It shall be the duty of the owner of real property abutting any sidewalk, including,
but not limited to, the intersection quadrant for corner property, to maintain such
sidewalk in a reasonably safe condition.
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| b. Notwithstanding any other provision of law, the owner of real property abutting

any sidewalk, including, but not limited to, the intersection quadrant for corner

property, shall be liable for any ... personal injury, including death, proximately

caused by the failure of such owner to maintain such sidewalk in a reasonably safe

~ condition. Failure to maintain such sidewalk in a reasonably safe condition shall
include, but not be limited to, the negligent failure to install, construct, reconstruct,
repave, repair or replace defective sidewalk flags and the negligent failure to
remove snow, ice, dirt or other material from the sidewalk. ...
(NYC Admin. Code § 7-210.)

Thus, “owners of real property have a nondelegable duty to maintain the sidewalk in a
reasonably safe condition.” (Pichardo v City of New York, 2020 WL 2302997, at *3 [Sup Ct, NY
Cbunty 2020], citing Baghban v City of New York, 140 AD3d 586, 586 [1st Dept 2016].) However, |
individual condominium and commercial unit owners are not cons:idered “owners” for the

pljlrposes of § 7-210. (See Araujo v. Mercer Sq. OWﬁers Corp., 95 AD3d 624, 624 [1st Dept 2012];

séFe also Jerdonek v 41 West 72 LLC, 143 AD3d 43, 46-48 [1st Dept 2016] ["[T]he unit owners,

thfough they collectively own the common elements, are divested of the powers and résponsibilities

ofE ownership with fespect to thoée elements. Those powers and responsibilities are Vgsted in the
| b?ard of managers, which bego’mgs the proper defendant on ah_y claim, whether common-law 6r

st:étutory, that lies against the owner of the commoﬁ elements"].) | |

‘ Motion sequéncé 002 |
In ms002, Defendants Empire State Réalty Trust and ESRT Eést West Manhattan Retaii, :

LiC (“ms002 Defendants’) move for summalfy judgment dismissal of the émended com.plaint and

all cross-claims alleged against them, on the grounds that théy are not the owﬁers of the land or

th"e building, and thus héd no responsibility to maintain the sidewalk. (N YS‘CEE .Doc No. 34 atq

1%.) Rather, the ms002 Defendants ‘cite to thc Declaration of the 166 East 61st Street

C%)ndominium (“Declaration™), which states that the “sidewalks outside and immediately.

appurtenant to the Building” are “common "elements” which must vbe maintained, repaired,
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reialaced, and restored by the Bui\ldingfs Board of Managers. (Id. at 9 9-12, citing NYSCEF Doc
Nd. 40 (“Declaration”) at §§ 1[a][d][1]; 8) Further, the Dedlafation states that the commércja]
unit (owned by the ms002 Defendants) “shall not include‘any’ of the Corﬁm'on Elements|[.]” (Id; at
§ 6[b][vm] )

Based on the record before the court, tﬁere is no issue as to Defendant 166 East 61st Street
Associates' and Defendant 166 East 61st Street Corp.'s ownership of the land adjacent to the
sidewalk at issue. Plaintiff has no OppOSleOn to that pomon of Defendants Emplre and ESRT‘
mot;on seekmg dismissal against those Defendants only. (NYSCEF Doc No. 57 at 9§ 6.). |

: Defendants had no duty under Admin. Code § 7-210 to maintain the sidewalk i ina reasonably safe
condmon (See NYSCEF Doc No 40 at § 1[a][d][1]) Accordingly, motlon sequence 002 is
granted The amended complaint and all cross- claxms alleged therein are dismissed as against
D‘efendants Empire State Realty Trust, Inc. and ESRT East West Manhattan Retail, LLC.

Motion sequence 003

In motion sequence 003, Defendanté 166 East 61st Street Corp. and 166 East 61st Sireet
Associates (hereinafter “Defendants™) move for summary judgment dismissal of the amended
cO?mplaint and all cross-claims alleged against them, on the grounds that they had no duty to
méintaiﬁ the specific area of sidewalk where Plaintiff alleges she tripped. Defendants make three
m%}in arguments: 1) that 34 RCNY § 2-20[a][2] obviated their ddty dndef Admin. Code § 7-210 to
mélintain that area of the sidewalk because it was within three feet of a lamp post° 2) that 'the City
had specxal use” of that area of the sidewalk because it placed the lamp pcst there; and 3) that the
defect in the sidewalk is actually part.of the curb Wthh is 0uts1de of the Defendants duty under»
§ 7-210. (NYSCEF Doc Nd. 45, Defs.’ Bne:t‘“,‘at'w 4-6.) Defendants’ arguments will be ad‘dressed

_in :i“tum. ‘ | | |
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1. 34 RCNY §2-20 [a] [2]

Defendants' first argument is premlsed on 34 Rules ahd Regulatxons of the Clty of New
York (“RCNY”) § 2-20 [a][2] [“Street Light and Power™], whlch states that “[o}nly public utlhtles :
pubhc benefit corporations, City agencies or hcensed and insured contractors shall be permitted to
mstall repaxr use or work within three (3) feet of any type of City elecmcal equlpment or non-
Clty electrlcal equlpment attached to City Property, 1nc1ud1ng commumcatlon c1rcu1ts ” Further,
Defendants cite 34 RCNY § 2-01, which deﬁnes “city electncal equipment” as “city property to
w;h1ch electrical connections can be made, mcludmg but not limited to, electrlcal dev;ces, wood
pélee and metal sfreet light/lampposts.” Deféndahté subn’ht 'exeerpts from Plaintiff’s deposition
te_istimohy and photographs of the site of the‘alleged accident to indicete that Plaintiff did m fact
triﬁ?p and fall over a section of uneven sidewalk located x&ithin three feet of a lamp post. (N YSCEF
Dpc Nes. 49, 50, 53.) Defendants also submit an affidavit and phetographs from Natalie Yurov,
a privateinvestigator who measured the distanee between the sidewalk defect and the lamp post
as'bemg 14 inches. (NYSCEF Doe No. 52: ) Defendants argue that they were “not allowed to do
any work pertammg to the area,” as the sidewalk defect was w1th1n three feet of the lamp post.
(Defs. Briefat §43.) | |

" In opposition, Plaintiff argues that Defendahts misinterpret 34 ’RCNY § 2-20fa][2] by

eréoneously suggesﬁng that the provision places maihtenance responsibihty on another party.
(NYSCEF Doc No. 57 at § 7.) Rather, Phiintiff argues that the provision must he'read in
coéljunctioh with Admin. Code § 7-210, meeniﬁg that Defendants"’ duty to reasonably bmaintain‘ the
si(i%ewalk must be safisﬁed threugh' hirihg a licensed contractor. (/d.) |

The court finds that 34 RCNY § 2—20[21}[2] does not obviaie Defendanfs’ ni‘)n-delegable
du%y under Admin. Code § 7-210 to maintain fhe sidewalk adjacent to the premises in a reaéonahly '
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safe condition and ﬁnds Defendants’ argument that the rule prohibited them from doing any work
t(%c that area unavailing. In Doyléy v Steiner, 107 AD3d 517 [1st Dept 2013], property owner
défendants‘made a similar argument under 34 RCNY § 2-20 regarding their obligation to maintain
a sxdewalk that bore electric shunts owned by co- -defendant Con Ed, that pr0v1ded emergency '
electric power to- the bulldmg Although the Court in that case ruled that the shunts dld not
constitute “electric equipment,” as they were temporary fixtures and not owned by the City, the
Cpurt went further in rejecting the prop.ert‘yk owners’ argument, stating that “even if a shunt [was]
‘clectrical equipment,’ nothing in the rules appears to hav; prohibited the property owners from
taking steps to warn pedestrians about fhe hazard posed by the ‘shunvts .in a manner that did not
“involve working within three fegt of them of ‘interfedng’ with them in any respect.” (Doyley, 107 = -
; . AD3dat519) | |
This conclusion is supported by the history of 34 RCNY § 2-20. The Statement of Basis
~and Purpose behind the provisiorl indicates that “sécﬁon 2-20 [was] added to address"the
- procedures and processés involved in working within a specific distance of or on NYC electrical

equipment . . . for the purpose of maintaining public safety. The new rules address the requirements

for construéting, testing and maintaining electrical devices, including communication circuits, in
the public right-of-way.” (City Rec, Sept. 27, 20»10 at 2717.) Thus, the rule v&;*aé intended to
| regulate work relating to street lights and electrical{ equipment by ensuring that either city or
municipal agents, or “licénséd and insured contractors,” perform the kind va skilled electrical work
[ | * that could affect public safety. (See generally id.; Doyley, 107 AD3d at 5.) Defendants’ specigus
interpretation that the rule obviates their duty under Admin. Code § 7-210 and prohibits them from

pe%forming any form of maintenance overlooks the possibility that it could simply hire a licensed
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1 . i X
arid insured contractor to perform any required maintenance, which would achieve the twin goals

of;; the rules: maintaining public safety \yith regard to both Aelectric‘al equipment and sidewalks.
In urging this court to rule that the sidewalk maintenance duty of propertj owners uﬁder "

Aéimin. Code § 7-210 ends at a thréé-foot‘diame'fer of every lamp post in New York City,
i Defendants attempt to analogize 34 RCNY § 2-20[a][2] with 34 RCNY § 2-07 [“Underground
Street Access‘Covers, Transformer Vault Covers and Gratings™], Which Defendants assert is a
“p‘érallel rule”. (Def’s Brief at § 50.) F irsf, a reading of the two sections demonstrates fﬁat they
aré not paréllel inv the slightest. 34 RCNY § 2-07 [b][1] and [2] pfovide that: “The owners of
co.;*ers or gratings on a street are responsible for ’monitoring the condition of fche covers, gratings

and concrete pads installed around such covers or gratings and the area extending twelve inches

outward from the edge of the cover, grating, or concrete pad, if such pad is installed. . . and shall
replace or repair any cover or grating found ‘to be defective[.]” This rule assumes private

OWnership of sideWalk gratings, which are often owned, for example, by Con Ed (see Breland v

Bc%yridge Air Rights, Iﬁé., 65 AD3d 559, 560 [2d Dépt 2009]), and explicitly imposes béth
m?nitering and mgintenanpe requireménts; On the othgr liaﬁd, 34 RCNY § 2-20[a][2] merely
states that only certain personnel are allowed to work within three feet Qf City electrical equipment.
Second, Defendants; cita.tion to Vucevic v Epsom Dowks, Inc., 10 NY3d 517 [2008] in
' support of the analogy is misplaced. (Defs.’ Brief at € 50.) Defendants claim that “[c]ourts have
! | fop;md that there ié nothing that would allow 34 RCNY 2-07 to shift fhe statutory obligation of the
citév to thé abutting propeﬁy owner in stating ‘legislative enactments in derogatioﬁ of common law,
and espccially thdse creating Iiability where none prgviously existed must be strictly construed™

and cites to Vucevic. However, the facts at issue in Vucevic did not involve sidewalk gratings; but

actually dealt with a plaintiff who stepped and fell into a tree well. (Vucevic, 10 NY3d at 519.)

L .
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Defendants’ plea to “prevent a shift of the stafutory,obligation of the city to an abutting property

[

ovimer * (Defs.” Bnef at 450) merely advocates fora pre-2003 world, before the adopuon of Admin,

Crl)de §7-210.

If Defendants view of the law were accepted it © would lead to absurd and umntended

'refgi;ult‘s. If a plaintiff were to fall on one 51de1;0f a [three-foot diameter of a lamp post], liability
w%uld attach to the adjacent propenyv owner. On the other hand if the plaintiff were to fall on the

E

other side, the Clty would be liable.” (James v 1620 Westchester Ave., LLC. 105 AD3d 1, 6-7 [lst

Dept 2013] )

!
l

2 Specnal Use

Second Defendants argue that the Crty of New York should be charged wrth spemal use
ofi the sidewalk because the City placed the Iélm‘p post.on the sidewalk, thus rendering the City
liable for Plaintiff’s alleged fall. (Defs Brief at ¢ | 56.) Defendants argue that “hablhty for a

d ngerous condition on real property must be predlcated upon ownershrp, occupancy, control, or

S I

~ special use of the property." (/d., cmng Franks v G&H Real Estate Holding Corp 16 AD3d 619

[2d Dept 2005).)

This argument likewise fails: First, a street lamp does not constitute a special use. (Mahler

v fncoz porated Vzllage of Port Jeﬂ%rson 18 AD3d 450, 450 [2d Dept 2005])

! Second almost every case relied on by Defendants in support of thls argument does not

1nr;olve a srdewalk or discusses the prlor sta;utory scheme before Admin. Code § 7-210 was
adiopted (See Defs.” Brief at ‘W 56-58, citing Franks 16 AD3d 619 [2d Dept 2005] [mvolvmg a
~ fall ina parkmg lot, which does not 1mphcate Admin. Code § 7- 2 10]; Gover v Mastic Beach Prop.
Owners Assn., 57 AD3d 729 [2d Dept 2008] [lnvolvmg a dock collapse]; Gtaccotzo v New York
k C:ty Tr. Auth 150 Misc 2d 164, [Sup Ct, NY County 1990] [fall occurred in 1982].) Likewise, .
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; | o j
the next 10 citations are to cases ranging from ‘the years 1872 to 1992 (See Defs.’ ‘Brief at 1 58-

59 see also Defs.” Brief at 19 59-60, c1t1ng Balsam v Delma Engmeerlng Corp 139 AD2d 292
[ltst Dept 1988]; Wezskopf v City of New York 5 AD3d 202, 203 [1st Dept 2004] [fall occurred in
2001 and First Department cites to the old statutory scheme] LaTorre v New York City Tr. Auth

: »33 AD3d 970 [2d Dept 2006] [fall occurred in 2000]) Accordmgly, Defendants argument is

l

w1thout merit. The fact that a lamp post was on the 51dewalk does not obviate Defendants’ duty

under Admin. Code § 7-210 to mamtam the 51dewalk ina reasonably safe condition.

'3 3, Defect “might be” part of the curb

Finally, Defendants make a last-ditch attempt at absolving themselves of potential liability

b}ﬂ suggesting that the area in which Plaintiff «fell “might be part of the curb or sideyvalk ramp.”
(Defs Brlef at952.) Defendants argue that “[1]f the acc1dent locatlon is considered to be part of
" thie curb” then the City would be hable as the Clty is responsible for curb maintenance. (/d.) ThlS
argument clearly presents a trlahle issue c}f materlal fact and demonstrates that this matter must be

5; . . . ' . . . ] , .
submitted to a jury to weigh the evidence and resolve any issues necessary to render a final

i .
conclusion.

' Defendants have failed to make 4 prima facie showing of entitlement_to judgment as a

y
f

matter of law and the motion isdenied in»its entirety Thus, it is hereby
i

ORDERED that mot1on sequence 002 for summary Judgment of Defendants Empire State

§ e

Realty Trust, Inc. and ESRT East West Manhattan Retall LLC is granted in its entirety and the '
amended complamt and all cross- clalms are dlsm1ssed as'against them; and it is further

ORDERED that motlon sequence 003 for summary Judgment of Defendants 166 East 61st

St‘rteet Corp. and 166 East 61st Street. A55001ates is demed and it is further

; |

i ) . T . .
L : -
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‘ORDERED that the claims 'a'gainst‘ Defendants 166 East 61st Street Corp and 166 East 61st
Street Associates are severed and the balan\ce of the action shall continue; and it is further
ORDERED that the Clerk of the Court shall enter judgment accordingly.

This is the decision and order of the court.

&

04/09/21 ,
DATE , i W. FRANC PERRY, J.8.C.
cH}scx ONE: ASE DISPOSED o s ON-FINAL DISPOSITION
RANTED DEMED ’ RANTED IN PART - DOTHER
. A!’E}*LICATION: ETTLE ORDER 1 ’ .~. UBMIT ORDER '
CH!EECK IF APPROPRIATE: NCLUDES TRANSF,‘ERIREA:‘SSIGN FlDUCIARY APPOINTMENT DEFERENCE

¥
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