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[* 1] ! ' 1‘ . A I'NDEX NO.  155627/2016
" NYSCEF DCC. ‘NO. 158 ) A RECEI VED NYSCEF: 04/09/2021

- | . SUPREME COURT OF THE STATE OF NEW YORK
- | | NEW YORK COUNTY

PRESENT: HON. W. FRANC PERRY PART IAS MOTION 23EFM '
o Justice A ' L
X INDEX NO. 155627/2016
. RODNEY VARGAS, ,, _ , f , 05/0712020,
Plaintiff - MOTION DATE - 08/17/2020
V- MOTION SEQ. NO. 005 006
ESRT EMPIRE STATE BUILDING, LLC EMPIRE STATE _ '
REALTY TRUST, INC.,LINKEDIN CORPORATION, DECISION + ORDER ON
. MOTION
Defendant.
X
. LINKEDIN CORPORATION \ o Third-Party
i ' ' : Iindex No. 595430/2017 -
X Plaintiff,
; » : -against-

YAKAMEINSHOP CATERING LLC D/B/A CSAVOR, 1.S.S.
FACILITIY SERVICES INC.

B ’ ~ Defendant.
' X
ESRT EMPIRE STATE BUILDING LLC, EIVIPIRE STATE Second Third-Party
.REALTY TRUST, INC. , ' index No. 595286/2020
Plaintiff,
| -agaiﬁst—

rEISS FACILITY SERVICES INC., YAKAMEINSHOP CATERING
LLC D/B/A CSAVOR D/B/A GOURMET STREET MAGAZINE

Defendant.

x .

The fol lowmg e-filed documents, lssted by NYSCEF document number (Motion 005) 115 116, 117, 118,
119, 120

were read on this motion to!for ‘ : ~____DIsMiss

The following e-filed documents, listed by NYSCEF document number (Motxon 006) 129, 130, 131 132
133, 134, 135, 136, 137, 138, 139, 140, 141, 142

were read on this motion to/for ‘ DISCOVERY
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[* 2]

" SR - o I'NDEX NO. 155627/ 2016

NYSCEF DOC. ‘NO. 158 - , , , L RECEI VED* NYSCEF: 04/ 09/ 2021

:Motion_‘ Sequence_ ‘Nos.nz 005 and 006 have T)een consolidateo for decision. :
: ‘Motion Sequence 005 is denied. | |

In Motion VSerqnence(‘)OS defendants ESRT EMPIRE STATE BUILDING LLC,
Eh:zIPIRE STATE REALTY TRUST TNC and LINKEDIN CORPORATION seek an Order,
pursuant to CPLR 3 126 (l) smkmg the answer of the thrrd party defendant YAKANEINSHIP :
CATERTN GLLC d/b;’a CSAVOR d/b/a GOURMET STREET MAGAZINE and; (2) awarding a
default Judgment against it and in favor of LINKEDIN CORPORATION/
'! Movants state that since CSAVOR ﬁled its answer to the third- party complamt it has
farled to appear at any court conference or any! deposmon and has not partrcrpated in any other
aspects of the htrgatron In addition, it is argued that CSAVOR has failed to provzde responses or
otherwrse acknowledge the movant’s dlscovery demands or its. correspondence

%

Thenature and degree of the penalty to be imposed on a motion pursuant to CPLR 3126
! v ‘ : T ‘
is a matter of discretion with the court, striking an answer is inappropriate absent a clear

sh%wing that the faiiure to compiy is willfo contumacious or in bad faith (Herfercf v Ci‘ty of New

York 238 A.D.2d 475; Hams v C;ty of New York 211 A. D Zd 663) which must be afﬂrmatrvely

estabt shed by the moving party (P;menm! v C/ty of New York 246 A.D.2d 467), whereupon the

burden sh:ﬂs to the nonmoving party to establzsh a reasonable excuse, with aoproprtate

fmdmgs to be made by the court (Comer Rea:‘ty 30/7 v Bemsfem Magt. Corp 249 A.D.2d 191,
193)
In this case, movants have failed showi that CSAVOR’s failure to participate in this

litfgation_ is willful, contumacious or in bad faiih. While CSAVOR’s conduct is not condoned by

this Court, its lack of participation, at this time, does not warrant the sanction of dismissal.

\

#
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[*3] ! o , TNDEX NO._ 1556277 2016
NYSCEF DOC. NO. 158 , ' : RECEI VED NYSCEF: 04/ 09/ 2021

Motion Sequence 006 is denied in part and granted in part.

In Motion'Séquence 006, plaintiff moves for an order pursuant to CPLR 3126 |
striking the answer of defendants LS.S.FACILITY SERVICES INC., and YAKAMEINSHIP
: CATERING LLC d/b/a CSAVOR d/b/a GOURMET STREET MAGAZINE for their failure to
appear for a court ordered deposition, and/or requests that the Court preclude the defendants
fr@m givii"lg any testimony at the time of trial, un‘le\ss they appear for a deposition on or before a
date certain. Plaintiff ajso mbves for an Order consolidating this ‘matter with plaintiff’s separately
filed complaint against ISS Facility Services, Inc., under Index No.: 157664/201 8.

That portion of the motion reciuesting that defendants’ answer be stricken due to their
failure to appeaf for a depdsition i§ dented as plainﬁff has,“ failed to demonstrate that defeﬁdax’;ts’
cohduct, in not appearing; is willful, contumaciousv or in bad faith. See, Herrera, supra. .

The branch of the plaintiffs’ motion seekingﬁ cétls<)li,c1ati0'n1 is granted. ‘V’W hen actions
involving a ccﬁmﬁon question of law or‘fad are pending before a court, the court: upon ‘métion., |
may order a joint trial of any or all the matters in issue, may order the éctions consolidated, and :
may make such other orders concerning proceedings therein as may tend to avoi.d lmﬁecessary
costs or delay" (CPLR 602 [a]). "A motion to consolidate two or more actions rests within the
sound diséretion of the ‘t‘riallcour{” (American Home Mige. Servicing, Inc. v Sharrocks. _9__2
AD.3d 620, 622 [2d Dep't 20} 2). "Where common questims of Taw or fact exist, consolidation

is warranted unless the opposing party demonstrates prejudice to a substantial right” (id.).

-

4
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[* 4] S _ : ) TRDEX NO. - 1556277 2016
NYSCEF DOC. NO. 158 ' ' RECEI VED NYSCEF: 04/09/2021

Here, there are common questions of law and fact in the two cases. Both matters arise out
of the same inciden'tn a;'}d i:xxfplve the same pérties. In addition, no party has opposed the motion
or demonstrated any prejudice to a substantial right. The consolidation of these two Vmatte_rs |
would also avoid mmeceésary costs, Jeiay. and prvdlm)ie jt;ldicia]'@C()ﬂ()n}y. '

Therefore, Motjon Sequence 005 is denied. ThatV portion ot Motion Sequence {}(}6
requesting that defendant’s answer be stricken is denié({ The portion of Motion Sequeﬁce 006
seeking consolidation is granted ’

ORDERED that the motion is grénted, as to consolidation only and thé above-captioned
action is consolidated in 'this Court with Linkedin Corporation v L.S.S.Facility Services Inc, et al
. Index No. 157664/2018, pending in this Court; and 1t is further |

ORDERED that the consolidation shall take place under Index No. 155627/2016 and the
consolidated action shéll bear v‘the following caption: |

RODNEY VARGAS,
Plaintiff, Index No 1 55627/2016
Against
'ESR EMPIRE STATE BUILDING, LLC
EMOIRE STATE REALTY TRUST, INC
LINKEDIN CORPORATION, and I. S S.

FACILITY SERVICES INC,,
Defendants

LINKEDIN CORPORATION, .
Third-Party Plamtsz
Against

1.S.S. FACILITY SERVICES INC, and

YAKAMEINSHOP CATERING d/b/a

CSSAVOR d/b/a GOURMET STREET

MAGAZINE, A .
Third-Party Defendants.
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[* 5] i ; ‘ TNDEX NO. 1556277 2UT6
NYSCEF DOC. NO. 158 ' RECEI VED NYSCEF: 04/ 09/ 2021

And it is further
ORDERED that the pleadings in the actions hereby consolidated shall stand as the
pleadings m the consolidated action; and it is further VA |
- ORDERED that, withfn 30 days ’fmm entry of this order, movant shall serve a copy of this
order with notice of entry on the Clerk‘ of the Court (60 Centre Street, Robm 141. Bj, who shall
cdnsolidate the documepts in the actions hereby consolidated and shall mark his records to reflect
the consolidation; and it is further |
ORDERED that counsel for the ;laovant shall contact the staff of the Clerk of the Court to
arrange fqr the effectuation of kthe consolidation hereby directéd; and it is further
.ORDERED that sérvice of thié order upon tﬁe Clerk of the ééurt shall be made in hard-
copy format if this ac{ion is a hard-copy matter or, if it is an e-filed case, shall be made‘in
aécordance with the procedures set forth in » the Protocol on Courtkéuse and County" Clerk
P:f!ocecéuresfor Electmm'call;y Filed Cases (accessible at the “E-F iling” page on the court’s website
at the address www.nycourts. gO\}/supctmaﬁh); and it is further
'ORDERED that, aé applicable and insofaf as is practical, the Clerk Aof this Cdurt shall ffle
the documents Being consolidated in the consolidated case file under the index number bf the -
coﬁsolidatéd action in the New Yor{< State Courts Electronic Filing Syste@ ér make appropriate
notations of such docume;nts in the’ e-ﬁling records of the céurt so as to ensure access to the
documents in the consohdated action; and it is further
ORDERED that, within 30 days from entry of this order movant shall serve a copy of this
Grcgier with notice of entry on the Clerk of the General Clerk’s Office (60 Centre Street, Room 119),
- who is hereby directed to reflect the consolidation by api)ropriately marking the court's records;
and it is further
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NYSCEF DOC: NO. 158 - - o -  RECEI VED NYSCEF: 04/ 09/ 2021

ORDERED that such service upon the Clerk of the General Clerk’s Ofﬁce shall be made
m hard -copy format if thls actlon isa hard-copy matter or, if it is an e- ﬁled case, shall be made in
ac;cordance with the procedures set forth in the afores‘ald Protocol.”

This cohstitutes the Decision and Ordé_r of the Court.

4 y . vv : ’ :

4/8/2021 , _ :
DATE . ) : ) © W.FRANC PERRY, J.8.C.

i : . ,
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