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At an IAS Term, Part 57 of the Suprc1ne Col1rt of 
the State of New York, held in and for the County 
of Kings, at the Courtl1ouse, at Civic Center, 
Brooklyn, New York, on the 25th day of March, 
2021. 

PRESENT: 

HON. LAWRENCE KN!PEL, 
Justice. 

-- - - - - -- - - - - - - - -- - -- - - - - - -- - - - -X 
SALAH SHAHIN, 

Plaintiff, DECISION AND 0H.DEfl 

- against - Index No. 500634/18 

J/\JRRABRANfJY REALTY ENl'EllPRJSE, LI~C, Mot. Seq. No. 5 and 7 

Defendant. 
- -- - - - -- - - - - - - - - - - - -- - - - - - - - - - -Xi 

'fhe following e-filcd paRers read herein: NYSCEf No.: 

Plaintiff's Notice of Motion, Supporting Affir1nation, 
an-d Exhibits Annexed 

--:o---~--;--;;::--.,.,---------------­
D e fend ant's Cross Motion, Supporting Affirmation, 

71-75 

83-90 and Exhibits Ai1nexed ---:--:------:---------------cc-­
Plaintiff s C)pposition and r:xhibits Annexed ---~--------- 94-95 
f)efendant's Ileply Affirn1ation and Exhibits A1mexed --,.-.,----- 99-103 
C'ase Scheduling Order (Non-Cit)' Cases), l)ated Jan. 21, 2021 L9~1 _________ _ 

In this action to recover da1nages for personal injuries, plaintiff Salah Shahin 

(plaintiff) moves in Seq. No. 5 for an order, in effect, pursuant tn CPLR 2221 (d), to 

reargue the prior motion of defendant Jairrabrandy Realty Enterprise, LLC (defendant) 

\Vhich \Vas for an order, pursuant to 22 NYCRR202.21 (c), vacating the note of issue (the 

prior 1notion), and, upon rcargu1ncnt, denying the prior rnotion and vacating tl1e order, 

dated Aug. 28, 2020, which granted the prior motion (NYSCEF 1169) (the prior order). 

J)clCndant opposes and cross-Jn{)Ves in Seq. No. 7 for an order ilnp(>sing sanctions on 

plaintiff in accordance with 22 NYCRR 130-1.1 (c), and, in addition, awarding it 

attorney's fees. 

1 
'!'he caption reflects the prior dis1nissal or the ren1aining defendant Angaad Sooknandan by decision 

and order, dated l\ug. 18, 20 t 9 (NYSCEF 1157). 
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Bac/cgro1111d 

On Feb. 27, 2015, plaintiff allegedly sustained injuries when he slipped and fell in 

front of the non-residential premises owned by defendant (NYSCEF #2). 

On Jan. I 1, 2018, plaintiff commenced the instant action (NYSCEF # 1 ). 

On Nov. 4, 2019, defendant served its answer (NYSCEF 1160). Defendant's 

answer \:Vas ti111cly served in accordance vvith the decision and order, dated Aug. 18, 2019 

(NYSCEF 1157). 

On J)ec. 5, 2019, plaintiI1' filed a 11ote of issue and certificate of readiness 

(NYSCEF 116 I). 

On Dec. 20, 2019, defendant served the prior tnotion for an order vacating the note 

of' issue (NYSCEF #63). Defendant contended that no discovery had been conducted 

before plaintiff filed the note of issue (see Affirmation in Support [NYSCEF 1164J, ~ 14). 

In addition, defendant asserted tl1at: 

·'On December 9, 2019, [defendant's counsel] had a phone 
co11\1ersation with [plaintiffs counsel] and asked [plaintiff's 
counsel] to \Vithdravv the Note of Issue since it was clearly 
filed [in] error. Although [defendant's counsel] clearly 
advised [plaintiffs counsel] that the Defendant needs to 
condttct discover;' and this Action is not ready for trial, he 
refused to volu11tarily withdravv tl1e Note of Isstre. 1-lowever, 
at tl1c sa1nc ti1ne, f.plaintiff's counsel,] indicated that the 
l)laiI1tiJ-I vvould respohd to any upco1ning Defendant's 
discovery de1nand and deposition of the Plaintiff.'' 

(Affirmation in Support,':! I 5). 

Plaintif1' filed no opposition or other response to the prior n1otion. 

2 

[* 2]



FILED: KINGS COUNTY CLERK 04/09/2021 11:35 AM INDEX NO. 500634/2018

NYSCEF DOC. NO. 106 RECEIVED NYSCEF: 04/09/2021

3 of 5

At a hearing on the prior 1notion on Aug. 28, 2020, the note of issue was vacated. 

'l'he prior order stated, in full, as follo\vs: 

"Defendant moves unopposed to vacate [the] NOi (mot. seq. 
4), Movant jilr1her represents t/1at plaiJ1tijf's coitnsel 
conse11ts, although JJlaintiff has filed no papers. No PC has 
been held. Based on all of the foregoing the motion is 
granted. 1·11c NOi is vacated. The pa1iies are directed to go 
on-line t() the court's web site, co1nplcte and sub1nit their 
PRELIMINARY CONFERENCE order electronically by 
12/3/2020 ..• 

(Order, dated Aug. 28, 2020 [NYSCEF 1169] [emphasis added]). 

Notwithstanding the aforc111cntioned directive of the prior order, the parties failed_ 

to co1np!ete and sub1nit the prcli1ninary conference order by Dec. 3, 2020. Instead, t11ey 

engaged in tl1c ii1sta11t 111otion practice, focusing on the italicized language of the prior 

order (i.e., wl1cther plaintifl"s counsel had consented to the vacature of the note of issue, 

or not). 

/\t a preli1ninary con(Crcncc conducted on Jan. 21, 2021, the Court issued the Case 

Scheduling Order (No11-City Cases) which established various discovery deadlines, set 

the case for a 111andatory co1np1iancc Ct)nfercnce on June 10, 2021, and directed that a 

new note of issue be filed by no later than Sept. 30, 2021 (NYSCEF 1191) (the PC order). 

'l'l1creafler, on Mar. 18, 2021, the instant 1notion and cross 1notion were fully 

Slibmittcd, witl1 the Court reserving decisio11. 
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P/aintijJ's Motion 

A 1notio11 for lea\1e to rearguc n1ust be "based upon matters of fact or law allegedly 

overlooked or 111isapprehe11dcd by the court i11 deter1nining the prior 1notio11" 

(CPLR 2221 [ dJ [2]). "Motions for reargument are addressed to the sound discretion of 

the court whicl1 decided the prior 1notion and 1nay be granted upon a showing that tl1c 

court 0\1er]{)Okcci or 111isapprel1endcd tl1c facts or lavv or IOr so1nc reason 1nistal(cnly 

arrived at its earlier decision"' (Carrillo v PM Realty Group, 16 AD3d 611, 611 [2d Dept 

2005]). I-Iere, the Court, i11 issuing the prior order, did not ovcrlool( or 1nisapprchend the 

facts or law because it is u11disputcd that no discovery had been conducted by either side 

bef()re plaintiff 1iled tl1c note t)f issue. It is iln1nateria[ that the prior order indicated -

erroneously, h1 plaintifrs counsel's view - tl1at he consented to the vacatur of the note of 

issue. IZatl1er, defCndant on tl1e prior motion de1nonstratcd, without opposition to 

plai11tiff, that discovery vvas inco1nplcte in tl1at. anl{}flg other things, the depositic)ns of the 

parties and a physical exan1ination of plaintiff had not occurred, and tl1at the case \Vas not 

ready for trial (see Singh v CBCS Const. Corp., 137 AD3d 1250 [2d Dept 2016]). 

Accordingly, leave to reargue is de11icd. 

Defe11da11t 1s Cross Motio11 

'"The decision or whether to award sanctions [under 22 NYCRR 130-1.1 (c)J and 

tl1e a111ot1nt or nature of those sanctions is generally e11trustcd to the trial court's sound 

discretion" (Matier of Khan-Soieil v Rashad, 111 AD3d 727, 728 [2d Dept 2013]). 

I_ikc\vise, ·'[a_Jn a\vard ol'attorncy·s fees lies in the sound discretion of the trial court, and 

4 
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the issue is co11trolled by the equities and circu1nstances of each particular case" 

(Prochilo v Prochi/o, 165 AD3d 1304, 1304 l2d Dept 2018] [internal quotation marks 

0111ittcd]). I,Iere, defendant has failed to prove that plaintiff's tnotion \Vas co111pletcly 

without merit (see 22 NYCRR !30-l.l; see also Batlinel/i v Ba!linelli, -· AD3d _, 

2021 NY Slip Op 01741 [2d Dept 2021 J). Further, the remaining branch of defendant's 

cross inotion \V'hich is for an avvard of attorney's fees is denied in the Court's discretio11 

(see Winier v Winier, 167 AD3d 822, 822-823 [2d Dept 2018]). 

Conclusio11 

Accordingly, it is 

OI{I)EIZEl) that in Seq. No. 5, plai11tiff is clenied leave to reargttc dcfenda11t's 

})rior n1otion; and it is further 

ORDEilliD tl1at in Seq. No. 7 defendant's cross 1notion is denied in its entirety. 

l)lai11tiJ-T s counsel is directed to electro11ically serve a copy of this decision a11d 

order \Vith notic_e of entry on defc11dant 's counsel and 1<> electronically file an affidavit of 

said scr\1ice \Viih the Kings Cou11ty Cler!<. 

T'his co11stitt1tes tl1e decisi<}ll and order of the court. 

5 

ENTER, 

HON. LA E KNIPEi.. 
ADMINISTRATIVE JUDGE 
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