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At.an TAS Term, Part 80 of the Supreme 1 
Court of the State ofNew York; held ii1 and ~J 
for the C6unty of Kjngs, ~t the Courthouse, ·~ 
~t C.l:vic Center, Brooklyn, New York, on the. . ~1 

i?t~E $.E N T: 
.21"st d'av·orM·arch 202L · · ·~ 

" i~ 

HON. GENlNE.D.·EDWARDS, 
· · Jµstice. 

----·-- - ---~ --~---~- - -----------~-- -- -X 
J ASMINA JE'fER., .as Administratrix of the Estate of 
LORETI A JE'.TER, D~ce.ased, . . 

Plaintiff, 

- agafost-

CARL,OSRODRJGUEZ; M,D., 
JUAN CARLOS FUENTES-ROSALES, M.D., 
CARLOS 'CABALLERO, M.D., 
AKUA PRErfo BROWN., M.D,, 
and WYCKOFF HEIGHTS MEDICAL CENTER, 

Defendants~ 
·- - - ·- - - ·- - - - - - ·- - :- - ·- "'" - - :- - - - - - - - - - :.. - - - -. - -X 

W YCKOFF H ElGHTS M EDICAL CENTER, 

Third-Party··PI.ainti~ 

Third-Party Defend~nt. 
- -·-· -·-- -- -·--. - -- -- - -- - "" "" - - - - - -- - -- .. - - - -X 

The following e-filed papers read herein: 

Notiee of.Motion, Affirmation (Affidavit), and 
Exhibits Apnex,~d - ----------- -­

Af:fi1mations (Affidavits) in Opposition and 
ExhibitS Annexed · ---'----------- - -

.Reply Af4rinations - ------------ -

DECISION, ORD.ER, 
AND JUDGMENT 

Index No. 512292/17 

Mot. Seq. No. 6 

NYSCEFNo.: 

170~192 

195~200, 202: 203~206 
207·210 

In.this action to recover damages. for wr()ngfi:i1 death ·ar),d. medical .ma)practice, 

third-party defendant Yasser El-Hennawy, M;D . . (Dt. J~.1:-Hennawy), moves Jo_tsummary 

judgment, pursuant to CPLR 3212, dismissing the.third-party complaint Defendant/ 

third-paity.pfaintiff Wyckoff Heights Medical Centet (Wyckoff) and plaintiff J asmitu.1 

Jeter, as the administratrix ofthe estate of Loretta Jeter,. deceased (plaintiff), separately 

op.pose Dr: EI-Hennawy's motion. 
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Backgr·ound 

On Sunday) .Feb. 14,, 2016, 1 iess than i4. h9urs after her discharge -from Wyckoff's 

internal medicine (IM) service with a diagnosis of a· myocardial it1forction} Loretta Jeter 

(the.patient) die(,! at home after expe.rfoncing:a re-infarction. The -.d~y prior, Saturda.y, 

Feb. 13·t11,the patient's discharge was approved by lM attending Dr. El-Hc;mnawy who 

was on.call and was present at Wyclq:>ff. ])ur:ing the relevant time, Dr. El-Herinawy was 

working for nortpatty WyckoffMe'(iical Service, P.C .. (the PC) as anindependent 

contractor·pursuantto· a written agreement; dated Apr. 16, 2014 (the PC contract). The 

PC, in turn, was.providing_the services of Dr. BI-Hei'mawy, amorrg other physician~~ to 

Wyckoff pursuant to the Professional ·:servfoes Agreement; effective fan. 21 ~ 2005 (the 

PS agtt:'.ement). 

Irt the subsequet1tly .colllmen~ed action.by the patient's daughter, plaintiffhereirt, 

·principally against Wyckoff.and it~ 'attendjQ.~·coqsulting Qardiolpgist, Carlos Rodriguez,. 

·M.D~ (Qr. Rodriguez), for wrongful death and .medical 1mllpractice, she asserted no direct 

claims against.Dr .. El-Hennawy. Wyckoffiq'l_ple~ded Dt:.£.1-:Hennawy., in hi.s. .eapacity as· 

an independent contractor furnished to it.by the PC,3 for contribution and .commort-law 

~nderoniijcatio_n.4 · 

After discovery was· completed and a note of issue was filed, Dr. El-Hennaw.y 

. moved for summary judgine,nt disiriissing the third-:party compla'int. As: noted'-. Wyckoff 

anci plafotiffoppbse Dr. El-Hehpawy's moti<>n. 

f All. year references are to 20 i 6, unless otherwi.se indicat~d. 

2
· The technical term is ·~No'h .. ST elevation Ml," abbreviated as "NSTEMF; in.Wyckoffs .chart. 

j, See Wyckoff's l(~sponse t.o Amen<l~4 Deman.d fora Verified Bill of Particulars, datecf0¢t. 4, 
ZOU}, ii l 4{"Third-Party Plaintiff makes no claim -as-to vicariousliahil.ity."). 

4
· Dt. El-Hennawy's PC contractwith,.Wyckoff,_to the e~tent included .In thercc·ord, coi:ltaliis no 
cohfribu~ion or indemnification provisions. Altpoughthe PC agreement contains (in §5;08-
p-iereot) an indemnif:i.cation provision, -that provision-oblig~tes the PC itself (iather than its. 
e1Uployees or contractors) to indemnify Wyckoff 
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3 
Discussion 

(1) 

Asa threshold matter; this Court rejects Dr. El-Hermawy's contention that, 

b~cause plairitiffhas asserted nodirect claims against.him~ she.Jacks standing to suqmit 

evld·ence in opposition lo his SJ.unm;iry judgment motion. CPLR 32li. Cb) ·specifically 

provides that "the [summary judgnient] motion sh~ll be denied if any party shall shbw 

tacts sufficient to require a trial of arty i·s~ue of face (empha.sis added). See Mendez-.v 

Union TheolOgical Seminary in City of New York, 26 AD3d 260, 809 NYS29 77 [1 $J 

Depf20:06]; Way v George Graniling Chemung Contr.. Cor.p:1 289 AD2d 790,,. 73:6 

NYS2d 424 [3.d Dept 2001]).5 Dr .. EhHennawy's.reliance oh the decisions in the c()ntext 

ofappellate .st~ilding in the <;:ontext.of.CPLR article 5 is misplaced. 

Next, although Wycko.ff s subriJission of an .affirmation instead of an affidavit by 

its chief medical officer, Gustavo Del Toro, M.D. (Dr. Del Toro), was improper pursuant 

to CPLR 2 106 (a), under t~e-circumsta.nces· of t_his case, this defect is merely a technical 

procedural irregularity that did notpt~judice Dr: El-Hennawy ·and rnay be disregard~~ by 

Jl:ie· Court to ·.1:"-ermit.a. de.cision on the merirs. See CPLR 2001 ;.:Board of Matuigers of 

Ocean Terr.ac;e Towne Hous~ Condominium v. Lent, 148 A.D:2d 408, S3S· N.Y.S.2d 824. 

OdDept., 19.89)~ lv. d~nie(i75. N.Y.2d 702, 5~ 1. N.Y.S.2d 906. (1989). 

(2) 

\'Cominoh"'law indemnity is a restitution. concept which pennits shifting the loss 

because to fail·to cio ·so would result in-the unjust ~nriChme~t of one party at the. expense 

ofthe other.'' KingsbrookJewish Med. Ctr. v, Islam, 172 A.D3d 1342, 99 N.Y.S'.3d 670 

5·To the extent,, . .as is the oase her~; there is .no bindi11g precedent from the Cotirt of Appe~lS .Or 
the.Second Judicial Department, the decisions of the. other Judieial Department$ govern. See 
Mountain View CoachLines v.. Storms, 1.02 A .. D~2d '663,. 476 N.Y.S,~d 91 8 (2d Pept., 1984} 
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4 
(2d Dept.,. 2019).6:''Consistent with the equitable underpinnings .of common-law 

indemnification, ... case law imposes indemnification obligatiQns upon those actively at 

fault in .l:>:ringing .ab.outthe.-injmy.'' Id. Therefore, ''&4rninary jud$men( 90 a Claim for 

cornmo.n-laW.iridemnification is appropriate. onlywhere:there are no triable issues of fact 

concerning the degree of fault attribµ~able t.o. tbe patties.~· Id~ 

In the medical inalpractice coi;ltext, "[a] ·defendant physician seeking summary 

judgment ... . bears the initial burde:n of establishing, priina fade, e-ith_er thatthei:e was--no 

departure from ,go.ad and accepted·rnedicalpractice of that any alleged departure did not 

·proximately cause the plaintiffs, injuries.'~ Bowe v. Brooklyn United Metboq4_t Clzwch 

Home,. l50 A.D.3d 1067, 56 N.Y.S.3d 180 (2d Dept.,.201 7J(etnph_asis added). The 
. ' 

opposi~g: parties~ .in. him, "nwst demonstrate· the· existence of-a triable issue of fact as to 

the elements on which the defend<!nt has met his or her initial burden," Id. 

Here, Dr. El-Hennaw.y establlshed his prima faGfe entitlement toJudgment.as 

a matter oflawby.submitting expert.affidavits (one by internisi Vinc~nt Garbitelli~ M.D,, 

and the·other by.qirdiologist William Slater, M.D}collectively opihingthat: {I) the 

J?atient was st&ble from both the IM and the cardiologic perspee~ives during her two:-day 

hospitalization. ~~ Wyckoff from Feb. l l 1h to Feb. 131
\ (2) there was no urgency to 

perform ~n in-pa,tieritang)oplasty/stcnt placement before.her discharge.on Saturday,. 

Feb. 131h; (3) Dr. ·El-Hennawy properly relied· on Dr. Rodriguez~s recommendation to 

dischatge:the pati.e-ntto be followed by an ou~patient arrgioplas.ty/stent plac·ement-.at 

Lenox Hill Hospital the foilowing week; and ( 4) nothing Dr. El-HennawY did (or failed 

to do) pre>ximate~y caused, .or was a .substantial factor· in bdnging tlbout, the _patient'-s 

injuries ·~nd death. Thus, the burden shifted to Wyckoff and plaintiff to raise a triable 

6
· Quotes from the Kingsbrook decision omit the internal quotationmar~s and citations. 

' 
' 

"-' 

..... ~ 
. ...i:~ 

[* 4]



FILED: KINGS COUNTY CLERK 04/08/2021 11:42 AM INDEX NO. 512292/2017

NYSCEF DOC. NO. 215 RECEIVED NYSCEF: 04/08/2021

5 of 6

5 
is~u~ of fa~t as to: (1) whether Dr. El-ilennawy departed from good and ·~l'Gcepte.d 

me<;lical practice as arr internist overseeing the patienfs overall cate at the time of her 

dischatge-(the departure element); and (2) if.so, whether such departure~rwere a 

proximate cause.ofthe patient's injuries and d<;!ath· (the causation _element): See._Rei1stle 

v. Petraco, 155 A.DJ d 658:, 63N.Y.S.3d111 (2d Dept., 2017), 

Wyd~off's o.pposition addresses s-oiely the departute:¢leinent of its third~party 

clai·m (it is .silent as. to the causation element), whereas plaintiff l? oppositjon expressly 

adopts Wyckoffs claimed departures and, ·in addition, addresses the causation element.7 

Significantly, plaintiffs oppbsi_tion,.standi.ng on its own, fails to address the departure 

eleinent.8 In so doing, plaintif_f'joins Wyckoff in staking the viability of the third-party 

clajin on the·: strength of the opinion of Wyckoff's e~pert, Dr. Del Toro. This Court finds 

that DL D~l Taro' s .briefopini.on as -to the departu.re eleme.nt, as reproµuce4 in full in the 

m(lrgin,9 is insufficientto raise a triable issue of material fa¢t beca\}se it is limited to 

DL El-I-fonnawy .. s undisputed, and ·now substantively rinmatetial, ·Qmissio.n to document 

7· See Plaintiff's Affirmation fo Opposition, e-fil.ed Sf!p~. U , 2020 (NYSC.EF #203 ), ~ 4 ("As a 
threshold matter~ Plaintiff adopts defendant lWyckoff'sJ argument that [third-party"] defehqant 
[Dr, El-HennawY] d~parted from the accepted ·standard ·of medical practice herein .and · 
submits further op_pqsition to establish that his departui'e from the accepted standards_ of medical 
practice is a ~ubstaiitial factor in causing [the patient's] pai_n, suffering and death.'?)_ 

8· Compw•e Macancela v. Wyckoff Heigh.ts Med Cir., l 76 A.D.3d 795, 109 N.Y.S.3 d 411 (2d 
Dept,:,_2019) '(where the,expeit for the.plaintiffs in the. principal a~tion : ''raised a.triable issue of 
fact~ .t0 whether [the third-party defendant] deviated fi:om good and accepted practice ... , and 
whether that deviation was a proximate cause of the decedent's i~juries and deathi'). 

9: In-. particular , Dr. Pet Toro opines that: 

''Dr. 'El-Hennawy deviated ftQlrt standard of care and [Wyckoff's: internal] 
protocol by d,isc;hargrng the patient without documenting tne ·chart;with the 
rationale behind his decision to discharge.the patient. thus, his basis for 
discharge is not evident as it is not documented and Dr; El .. Hennawy has no -
recollection of this patient or see.ing this patient." 

Dr: Del Tort»'s Affirmation, da~ed AJ.Jg. 2.0,2020 (NYSCEF # 196), ir 8. 

:'I 
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6 
his discharge of the patient from the IM service. More particularly, Dr. Del Toro's 

opinion is wholly irrelevant to the substance of the third-party claim which hinges on 

whether the patient's overall condition - in light of her hypertension, hyperlipidemia, 

obesity and, most importantly, her recent myocardial infarction caused by her two-vessel 

heart disease - warranted Dr. El Hennawy, as the IM attending on call in charge of her 

overall care, to approve her discharge from the lM service on Saturday afternoon 

Feb. 13th, rather than to continue stabilizing her at Wyckoff over the remainder of the 

weekend and to arrange for her transfer to Lenox Hill Hospital (or to another full-service 

facility) for an in-patient angioplasty/stent placement to be performed as early as the 

following Tuesday. See Bowe, 150 A.D.3d 1067, 56 N.Y.S.3d 180. Thus, this Court 

concludes that Wyckoff (as well as plaintiff by adopting Wyckoff' s position on the 

departure element) failed to raise a triable issue of material fact as to the departure 

element of the third-party claim against Dr. El-Hennawy. 

Conclusion 

Based on the foregoing and after oral argument, it is 

ORDERED that third-party defendant Dr. El-Hennawy's motion for summary 

judgment is granted, and the third-party complaint is dismissed in its entirety without 

costs or disbursements; and it is further 

ORDERED that Dr. El-Hennawy' s counsel is directed to electronically serve 

a copy of this Decision, Order, and Judgment with notice of entry on the other parties ' 

respective counsel and to electronically file an affidavit of service thereof with the Kings 

County Clerk. 

This constitutes the Decision, Order, and Judgment of,_,...-_. 
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