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At Pait 84. ofthe Supreme. Cou.rt of 
tb~StateofNew York, held in·and 
forthe.CoyntY ofKings,.atthe 
Courthous~, located at Civic Cent~r, 
Brooklyn, NewYork on 
the 31st day ofMat~h .. 2Q21 

PRESENT: 
:HON. <:!AROL YN E; WADE, 

Justice 
~----~- ........... ·~~~-"~-~~--~~-~~--~------~--~--...:.~--------"---~~-~-~-)( 
MARH,JS TAPPER and TEruU ABPLANALP TAPPER, 

Plaintiffs~ 

-against.:. 

U<i INPIA STREET VILLA LLC, M REMODELING 
OQRP., RA.FI MANORa/kla RAFAEL.MANOR)))AVID 
SAPAN,.HADAS.HAKMON, ANT.I-iONY CU.CICH, R.A. 
d/b/a ANTHONY CUCICH ARCHITECT, SM STUDIO 
INC.,. ABC INCJCORJ?.{LLC/ LP/PARTNERS· l-9; and 
JOHNJJANE. DQES 1-501 . 

Defendants. 

IndexNo. 522967/2018 

·n:ECISJO:N and ORDER 

Recitatjon, JtS .rcquire.d .by CPLR §22:19(~). ofthe papers considered in.the review of 

pfaintfffs' motion to reargue'their·motion.for pattiahunimary judgment on liaJ>iJity: 

Order to Show Cnuse/Notice Of Motion and 
Affidavits/Affirmations Annexed ........................ . l 
Cross-Motfon and· Affidnvlts/.Affirmations ........ .. 
-Answering ~ffidavits/Affirmn:tions ....... - ........... . 
Reply Affidavits/ .Mfirmations ........................ , ..•.•. 
Memoranf]um- of Law .. ; .... -.......................... .,, .... .,,.., ... 4 
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Upo.n the ·foregoing papers. arid after oraj: argument,. J?lainti:ffs .MARIUS. TAPPER and 

TERRI ABPLANALP TAPPER ('iPlaintiffs") nw:ve to tearg.ue· 'the Court's decjsion, ciated 

September'30~ 20201 which .denied their motion for partial, summary judgment :on·the·issue of 

liability, 

The unde:rlying action. wa~ commen.ced by Plaintiffs agii.inst defendaµts 116 India Street 

Villa LLC ('ill(). India~'% M Remodeling Corp., Rafi Manor a!k/a R~a~l M+ihor, David Sa.pan 

C'M Remodeling Defendants~), Hadas Hakmon) Anthony Cucich, R.A. d/b/a An:tho11y·Cucich 

Architect ("Cucich"), :and SM Studio fnc. (collectively, c•nefendants").~ for.prQperf):I d~age to 

Pl'aintiffs'· building foca~~d at 118 India Street, Brooklyn, NV l i222, aliegedly caused by 

Defendants' construction projecn>u the adjoiningJ>roperty. 1.16 India is the owner of the premises 

Jqcatecl. at.J 1 <i In.d.ia Street) B.rooklyn, NY 11222 (the· ''Coriistniction Site"). 

On. August 18~ 2016, .Plai~tiffs el)t{!re4 ·into a. Ii cerise agreement with 116 India and 

defendant M Remodeling- Corp. (the "License Agr~ment'') (Tapper aff, E'Xbibit "11"). The 

.Litense ·.A;greeineht ·granted i 16 India and 'M Remo4eling a lhnited lice11se ·to ac(1ess certain 

portions of Plaintiffs' property 1n connection with the excavation of the Co.nstrucj.ion Site. On. 

November 13; .2018,.., Plaintiffs co.rtunenced this :action, seeking damages ailegedly sustained by 

·Phi.httiffs' building. due tO the excavation. By Decision and Order,. dated September 30, 2020; 

this Court dei;tied Plaintiffs1 motion for p1,1rtial stjmmary judgment on the issue of liabilizy, The 

instant motion ensued. 

Jn support 0f thejr mption, Plaintlffs pontend, that th~ affidavit. of 116 India"s engii:ieer 

ex'(Jert, Thomas Petracca,. P .E.:~ is insufficient to raji:;e a triable issue of fact. Parti¢µlarly) they 

S.S$ert that 'Mt. Petracca's affidavit does not attach or specify the docum~;nts upon which it is 

based, and that it.is speculativtfand conchisory~ 
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tn opposition, 116 India, claims that Mr. Peiracca's affidavit is premised on hls review of 

pre--construction reportand p4otographs, suppoft of excavatioil :(:f.rawin~S; and mon'itoring reports 

taken during the construction qf l l6 India Street, as well as his inspection of Plaintiffs• building 

oh December 13, 2019, M Remodeling .Defend~nt~ also. joined in opposition, alleging that an 

i$sµe of facfexists as to. whether the Plaintiffs' own con~ctioq oper:ations caµsed th~ claimed 

damage. 

·Plaintiffs, in reply, rpaintain that Mr; Petracca's affidavit is conclusory, and.fails to s.pedfy 

the documents. pr reports upon which his opfolon 1s based, They also argue that the allegation of 

the Plaintiffs'· damage was caused by. their own construction was made by the· M Remodeling 

Defendants; cow1Sel, but it is neith~l'. supported l:>y an: expert.~ffidavit nor i.-Ht mentioned in Mr. 

Petracca's affidavit. 

'~A :i:notion: for leave to r.eargue 'shall be bas.ed upon m~tters of fact or laW allegpdly 

overlopk{ld or misapprehe;ilded QY the court in deterrniningthe:ptior motion'" (Ahmed vPannone., 

116 AP3d 802,:805 [2Ci Dept2014]);. HWhilethe deten'nination to grant leave to reargueamotion 

lies within the sound discretiop. of th:e court, a motion for· leave. to reatg~e iS not designed to . . . " 

provide an ·unsucc~ssful par,ty with successiv(} Qpporluhities tO rearg11e is,sues previou8ly decldedl, 

or to·.present arguments differenf from those originally, pri;:senied" (Anthony /. Carter, .DDS,: P. C; 

vCctrtet, 81 AD3d ·gl9, 820 [2d Dept 201 l]). 

·s.ectio.n 3.309 :4 ofthe New York City Admlriistraiive Code provides that:. 

"[W ]henever soil or found.atfori work ·occurs, regardless. of .oepth of 
such, the person ·who causes such t.o be made., shalll at ·all times . 
. during the cout$¢ .of such !\'Otk and at his or her own exp.ense, 
preserve .and protect- from. dami:i.ge ~any adjoining strµctures, 
facfodfog bµt :not ljmhed to fhotings and foundations, provided such 
.p'et~o.n is afforded a lkense .in accordance with the· requir~me11ts Qf 
Se.etion 3309.2. to .ept~r f!lld inspect :th~ adjoining buildings and 

j 
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properly, al'.).d. to perform such work thereon as marbe necessary for 
sueh purpose .... " 

This statute imposies strict or absolute liability "1pon a" 'person who-eauses.~ an excavation 

to be made" (Am. Sec: Ins. Co. v CiiurchofGod ofSt: Albans, 13l ADSd.'903~ .905 [2d Dept 

2.015], quoting Section 3309:4;.see.'Yenem Carp. v 281 Br.oacjwayllqldings> 18 NY3d 481, 489 

[2012]). 

·upon @rg:ument, th~ Court find~ that Plaintiffs· have made ·out a prima.facie case, 

:Pursuant to Sect~o.n 3309...4 of the New York City Adinimstratlve Code .. ·a strict liability-statute, 

that their property w~ damag~d by the excavation. work carried out by 116 lhdia; It is undis,puted 

that 116 India pefformed excavation on the ~djoining pt.operty after being granted a license to­

inspeet ·aitd prdtecLPlruntiffs' propertr. Notably, Thomas Petracca, l'.E .. ~ 116 India's engineer 

~:x;pert, reli~d on the "Support of Excavation,~' to prepare. his expert:amdavit, dated November 10, 

~Pl6,·which is at lea8t three months a:ftet the excavation commenced. Afao, the "::iettlem.ent 

reports11·referenceq in Mr. ·Pettacca,,.s -aflidavit are missing. b.n the other hand, the affidavits qf 

Wiktor Wasil~wski, P.E., Jos~ph. V. Lieber, P.E. and Tony D. Canale, P.E., as well as the 

inspection report of non-party Vihranalysis, Inc., show. that Plaintiffs> bulldfog suffered damage 

as. a re5ult:ofthe excavation (see 211-12 N. Blvd; Corp. v Ll.C. Cqn!r., .Inc.~ 202.0 NY Slip Op 

04 B'4 [2d Dept July 22, 2020].;: Reiss v Professional Grade·Canst,,, Group; Inc~, l72 AD3d 1121; 

1124 [2d Dept 2019]). In addition, defense.c<>urtse1"s suggestion thatPlaintirfs' damages were 

caus~.d by their· <;i\ivn con$tructioh (\.Ctivities was not supported by an·ex.pert opiniQn. "In proving 

that defe~dant' s actions: were a prqximate .c.au5e of its damages; pl'aintiff is,not .required to exdude 

every other possible· cause, but need· only offer ~viclence from which proximate cause .ma~ be 
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reasonably inferred'' (Marbilta; LLC v I 431145 Lexington LLC, 2013 NY "$lip Op 30898 [lJ], *12 

[Sup Ct, NY Cowity2013])• 

Accotdi.ngiy, based on the. foregoing, .it is hereby 

ORDERED thiat plaintiffs :MA.RIUS TAPPER and TERRl-ABPLANALP TAPPER's 

motion. to reargue is GRANTED, ;and, upon tearguril.ent, the.ir underlying motion for partial 

summary judgment on liab.ility is ·GRANTE!D. This Court's Decision and Order, f~~ted 

September ·30, 20.20, Is hereby vacated. 

Thi$ eonstitutes'the Oecis1on and Order of the c.ourt. 

5 

' n. Carolyn E. Wade 
upreme Court Justice 

( ) 

i. 
fl 
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