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PRESENT: 

HON. LA WREl\CI· KNJPFL. 
.I ustice. 

At an IAS Tenn. Part Comm 6 of the Supreme 
Court of the State of New York, held in and for the 
County of Kings, at the Courthouse, at Civic 
Center, Brooklyn, New York. on the I] 111 clav of 
April. 2021. • 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -X 

BK 38Tll LE'-JDl'R I.LC, 

Plaintiff. 

- against -

PROJITT LR,\S\tl.S U.C, l'vllRIMvl SCll\Vi\RTZ. 

JACK SCHWARTZ. RE:---T A CNIT NY l:\c .. 
MACTECI I ROOJ-1'-JG & RESTOR1\TION CORP .. 

TRl-STATI: LUMGLJ{ INC.. HS FL.OORS INC. 

and JOI IN Dm: 111 Tl I ROUGH .!011'-J Doi: ii20 (said 
John Doc defendants being iictitious. it being 
intended to name all other parties who may have 
some interest in or lien upon the premises sought 
to be foreclosed). 

Defendants. 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -X 

The following e-filcd papers r(?ad herein: 

\ioticc of !\1otion/Ordcr to Show Cause/ 
Petition/Cross Motion and 
Affidavits (Affirmations) ___ _ 

Opposing Affidavits (Affirmations) ___ _ 

Reply Affidavits (;\Jlirmations) 

Index No. 506652/20 

NYSCEr Due Nos. 

25-36 38-39 

41-42 

4] 

Upon the foregoing papers in this action to foreclose mortgages on the commercial 

property at 153 Erasmus Street in Brooklyn (Property). plaintiffBK 38th Lender LLC (BK) 

moves (in motion sequence [mot. scq. J one) for an order: (I) pursuant to CPLR 3 212, 
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awarding it summary judgment against dc:lcndants Project Erasmus LLC (Project Erasmus 

or Borrower). Miriam Schwart/ and Jack Schwartz (Schwartz Defendants or Guarantors) 

and Mactech Roofing & Restoration Corp. (\1actcch); (2) pursuant to CPLR 3215 (a) and 

RP /\PL 1321. awarding it a default judgment against non-appearing dekndants. Rent J\ 

Unit NY Inc .. Tri-State Lumber Inc. and IIS Floors Inc. (HS Floors); (3) pursuant to 

RPJ\PL 1321, appointing a rc!Crcl'. to ascertain and compute the amount due under the 

notes and mortgages and to determine whether the Property should be sold in one or more 

parcels: and ( 4) amending the caption to delete the .John Doe dc!Cndants. 

Background 

On March 17, 2020, BK commenced this commercial foreclosure action by filing a 

summons and an unverified complaint. On March 19. 2020. BK lilcd a notice ofpl'.ndency 

against the Property. The complaint alleges that on or about June 5, 2017. the Borrower, 

Project Erasmus. executed and delivered lo S3 RE Funding II LLC (S3): (1) a $750,000.00 

promissory note (Land '\otc), which was secured by a mortgage on the Property, an 

Assignment of Leases and Rents and a Security J\grccmcnt (Land Mortgage), and (2) a 
~ . 

S3250.000.00 Building Loan promissory note (Building Loan Note), which was secured 

bv a Building Loan Mortgage in favor ofS3 (Building Loan Mortgage) (complaint at ii~! 9-

1 () and 11-12). The complaint alleges that the Guarantors (the Schwartz Defendants) 

executed two separate guaranties ''[t[o induce Plaintiffs predecessor-in-interest to make 

the loans ..... (id al 'i 17). 

2 
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The complaint alleges that the original lender, S3, "assigned all or its right. title and 

interest in and to the Notes and Mortgages to BK ..... pursuant to two separate assignments 

of mortgage each dated .January 14, 2020 and ··also executed and delivered to BK ... an 

allongc with respect to each or the Notes"' (id. at •ri; 14-15). The complaint alleges that 

··BK ... is the sole. true. and lawful owner and holder or the Notes and the Mortgages .. 

... (id ai • 16). The complaint annexes copies orthe Notes with the corresponding allongcs. 

the Mortgages and the assignments. 

The complaint alleges that the Borrower. Project Erasmus. defi.rnlted under the terms 

of the loan agreements and the Mortgages hy failing to make the monthly interest payment 

due on November L 2019 (id at 4
[ 20). The complaint further alleges that the Rorrower 

failed to pay all outstanding principal and interest due under the Notes on November. 30, 

2019. the rnaturity date of"thc loans (id at 4
[ 21). 

On ur about .June I 0, 2020. Macteeh answered the complaint and asserted a 

counterclaim and crossclaim for a $16,854.00 mechanic's lien and a erosselaim against 

Project Erasmus and the Schwartz Defendants f(x an accounting. On .July I. 2020. I-IS 

Floors filed a notice or appearance and a claim to surplus monies. 

On October 22. 2020. Project Erasmus and the Schwartz Defendants collectively 

answered the complaint and asserted artirrnative defenses. including that 13K lacks 

standing. The answer alleges that BK ··no longer has the right to enforce the Notes and 

Mortgages at issue herein"' because BK allegedly ··granted BQ hiur LLC [BQ] a security 

" .l 
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interest in thL: notL:s and related documents encumbL:ring the Mortgaged PremisL:s ... ··on 

or about January 28. 2020 (answn at~·~ 42-43). The answer furthL:r alleges "ifthc Plaintiff 

defaults on its Amended and Rcstakd Promissory Note with BQ ... the Plaintiff's right to 

foredosc on. inter a!ia, the NotL:s and Mortgages at issue in this action is automatically 

extinguished[.]'" "'[u]pon information and belief. the Plaintiff has defaulted on its Amended 

and Restated Promissory '\oil: with BQ ..... and that ··[t]herc arc pending foreclosure 

proceedings with respect to aff of thL: Collateral Assignment Properties.·· (id. at 'i'i 48, 49 

and 51). 

The other defendants failed to answer or otherwise respond to the complaint. 

BK 's Summary J1utwnent !14otion 

BK now moves for summary judgment against Project Erasmus, the Schwartz 

Defendants and Mactcch, an order of reference. a default judgment ag.ainst the non-- ._, ..__ 

appearing defendants and othL:r n:liL:J'. Notably. BK liled the instant summary judgment 

motion before any discovery or a prdiminary conlcrcnce. 

BK submits an affidavit from Ralph Dweck (Dweck), who attests that "I am 

authorized to submit this affidavit on behalf of thL: Plaintiff BK ..... and that "It \he facts 

and matters set forth in this aflidavit arc based upon my personal knowledge and/or my 

review of BK 3 8th Lender LLC' s business records land J the business records or BK 3 8th 

Lender LLCs predecessors-in-interest .. :· Dweck further attests that "[ijn the regular 

performance of my job functions. I am familiar with the business records maintained by 

4 
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I3K ... in its loan portf'olio·· which .. includes all of the loan documents purchased from its 

predecessors-in-interest and all file documents that were formally in the possession or said 

predccessors-in-i ntcrcst. ·· 

Dweck attests that 13K seeks to fiJrcclose the mortgages against the Properly under 

which $3,688.321.00 in principal is due and owing. Dweck describes the January 14. 2020 

assignments of the Notes and Mortgages from S3 to BK. Dweck attests that ·'S3 ... also 

executed and delivered to BK ... an allongc with respect to each of'thc Notes I which I arc 

annexed to the Complaint ... ·· and ··BK ... is the sole. true. and lawful owner and holder 

of' the Notes and the MortgaE>.es ... ·· Dweck asserts that the guaranties were also assigned 
'-- ..__ '-~ L, 

to BK. [)\vcck reiterates thl'. 1:vents of' default alkged in th1: complaint. 

Dweck also submits a supplemental affidavit with a copy of' the "Payment History" 

maintained by BK .. showing a lack ofpayn11:nt from Borrower which were due lo be made 

on November 1. 2019 and Novcmb1:r 30. 2019. respectively." Notably. the "Payment 

I Ji story .. app1:ars to be an Excel sprrndsheet, which docs not identify which mortgage note 

it relates to. does not identify the Borrower and seemingly indicates that there was no 

balance due on January 30. 2020. 

Copies orthe loan documents. including tl11: Notes. the allongcs, the Mortgages and 

the guaranties. arc all submitted with BK ·s sununary judgment motion. 

5 
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Project Erasmus and the Schwartz Defendants' Opposition 

Project Erasmus and the Schwartz Defendants, in opposition, assert that "Pia inti ff s 

pre-discovery motion for summary judgment must be denied in its entirety.'· Defendants 

arn,uc that BK ''has not established that it is the holder ol'the note nor has Plaintiff offered 
~ 

admissible documenlary evidence of the default at issue." Defendants contend that there 

arc material issue or fact regarding BK· s standing "which cannot be resolved without 

discovery." 

Specifically, defendants argue that HK has failed to establish its standing to 

foreclose. Defense counsel asserts that while BK attaches two allonges as exhibits to the 
~ 

Dweck Affidavit. "there is no evidence that the 'Allonges' were ever firmly affixed to 

their respective notesl,J'' as required under Cnifonn Commercial Code (lJCC) ~ 3-202. 

Defense counsel further notes that the Dweck J\Clidavit docs not "address anixation of the 

Allongcs to the Notes, the last page of the respective Notes could have accommodated 

indorsernents. and the identif)·ing footers of the Notes and J\llonges do not match." 

Defendants argue that "[wjithout a proper indorsernent, 'mere physical possession ofa note 

at the comrnenccrnent or a foreclosure action is insufficient to confer standing[,]"" citing 

U.S. Bonk NA. v /vfoulton, ( 179 J\])3d 734. 737 J2020 J). 

ln addition. defendants suhmit copies of BK ·s .January 28, 2020 Collateral 

Assignments of the Mortgages from BK to BQ, which were recorded on Fchruary 6. 2020. 

Defense counsel argues that these assignments specified that BK "retains conditional 

6 
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ownership rights" over the notes and mortgages. and can only foreclose if BK is not in 

default under the Collateral Assignments. The Collateral Assignments thus provide: 

"The f"orcgoing assignment is made as col lateral for that certain 
Amended and Restated l'romisson Note executed and 
delivered by Assignor to and for the benefit or Assignee in the 
amount of S20.483JJ3 l .45 dated as of the date hereof. 
/1ssignor shed/ retain all rights of mvnersh1jJ of the subject 
J'vfortgage, and the note secured thereby. including, but not 
limited to foreclosing said Mortgage for non-payment or for 
any other default thereunder.provided Iha! no Even/ o/Dejhu/1 
hos occurred under the terms of the aj(Jrenzenlioned Secured 
!'romissori· Nole or under any ofthe loan documents executed 
in cormec/ ion thernvil h .. (cm phasis added). 

Dcknse counsel notes that dcf"cndants' answer alleged. upon inf(mnation and belief: that 

BK has no right to foreclose because BK dcfaulkd under the Collateral Assignments. 

Defense counsel asserts that "'/tjhis artirmativc defense clearly depends 011 information in 

the hands or Plaintiff: namely. whether or nut l'laintiffdcfaultcd on the Secured Promissory 

Note ..... 

Finally. dcf"cndants argue that BK railed tu establish its prima racic right to summary 

judgment because it failed to olkr admissible evidence of Project l·.rasmus· default. 

Defense counsel asserts that .. /t/he ·Payment Ilistory· offered by the Plaintiff via the 

Supplemental Dweck Anidavit or March 8. 2021. which seems to be nothing more than a 

printout of an Lxccl spreadsheet. fol ls short or this basic requirement." Dd..:nse counscl 

notes that .. the alleged Payment I Ii story also seems to indicate that. as orJanuary 30. 2020. 

no balance was due" and provides no ··explanation or whether the ·Payment History· 

7 
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renects both otes ror $750.000 and $3.25 Million. respectively."· Dercndants argue that 

BK ·s ··Payment I li story'' ·'raises more questions than answers ... " 

BK's Reply 

BK. in reply. argues that its moving papers conclusively established defendants· 

execution and delivery o r the notes. the mortgages and the guaranties and "said parties· 

default under same" and that the burden has hi ltcd to the defendants to establish the 

existence of materi al issues or foct for trial. BK ·s counsel asserts that ··it is beyond d ispute 

that the subject loans have been in defa ult s ince Novem ber 1, 20 19, whe n the 

Bo rrower failed to make its monthly paym ent of interest due under the Notes. ·· BK"s 

counsel lurthcr asserts ··1 w lhilc their counsel takes issue with the format or the payment 

history. the I3orrowcr-Dc!cndants have not presented any evidence that they made the 

payment due for November 20 19 or that they ever repaid the loans upon maturity:· 

Regarding BK ·s standing to forec lose, BK 's counsel asserts that the Assignments 

or Mortgage from S3 to BK ··not only assigned the subject Mortgages, but it also 

unequivoca lly assigned the subjec t Notes."· BK"s counsel asserts that ··the Borrower­

Ocfcndants · reliance upon the allonges in an attempt to create an issue or fac t with respect 

to Plainti!T s standing is entirely misplaced, as the allonges arc not needed for Plaintiff to 

estab li sh its standing."· 

8 K · s counsel further argues that l3 K · s collateral assignment or the Mortgages ··does 

no\ \imi\ P\ainti!Ts ability to enforce the otcs and Mortgages." BK argues that 

8 
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dd'endants· mere allegations made ·'upon infixrnation and belier· that BK is in default 

under the Collateral Assignment docs not raise a triable issue of fact to preclude summary 

judgment. BK asserts that "ltlhcir opposition ... does not cite to any evidence 

nonetheless evidence in admissible form - showing such a purported default ... " 

Discussion 

Summary judgment is a drastic remedy that deprives a litigant or his or her day in 

court and should. thus. only be employed when there is no doubt as to the absence of triable 

issues of material fact (Kolivas v Kirchoff: 14 J\D3 d 493 [20051; sec also Andre v Pomeroy, 

3 5 \: Y 2d 3 6 I. 364 l 197 4 !). ·The proponent or a motion for summary judgment must make 

a prima facie showing or entitlement to judgment, as a matter of law, tendering sufficient 

evidence to demonstrate the absence of any material issues of fact .. (lvfanicone v City of 

New York. 75 J\D3d 535. 537 [2010]. quoting Alvarez v Prospec/ !Iosp .. 68 NY2d 320. 

3 24 [ 1986 J; see also Luckernwn v Cily of New York, 49 NY2d 55 7, 562 J l 980J; Wine grad 

v New York Univ ivied Ctr., 64 NY2d 851. 853 [ 1985 J). If it is determined that the movant 

has made a prima facie showing or entitlement to summary judgment ... the burden shifts to 

the opposing party to produce cvidcntiary proof in admissible form sufficient to establish 

the existence of material issues or fact which require a trial ol' the action" (Garnham & 

!Ian Real F.state Brokers v Oppenheimer. 148 J\D2d 493 \ l 989J ). 

Generally. to establish prirna facic entitlement to judgment as a matter of law in an 

action to foreclose a mortgage. a plaintiff must produce the mortgage, the unpaid note. and 

9 
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admissible evidence of the borrower's default (see Deutsche Bank Natl. Trust Co. v 

Karibandi, 188 AD3d 650, 651 [20201: Christiana Tru.11 v lvfoneta, 186 AD3d 1604. 1605 

12020 I: Deutsche Bank Trust Co. Ams. v Garrison. 14 7 AD3d 725, 726 l 20171). \Vhere a 

plaintiff establishes prirna facie entitlement to judgment, the burden then shifts to the 

defendant to raise a triable issue of fact as to a bona fide defense to the action 

(Cit i!'vfortgage. inc. v Guillern10. 143 A D3d 852, 853 [ 2016 [; lvfahopac Natl. Bank v 

Baisley. 244 AD2d 466, 467 [ 1997 I). 

Although BK submitted copies of the Noles. Mortgages and the guaranties. it has 

not established its prim a facic entitlement to summary judgment and an order or reference 

because it has failed to submit admissible proof or Project Erasmus' payment default. as a 

maller of law. The Second Department has held that affidavit testimony regarding a 

borrower's default based on a review of business records is inadmissible hearsay and lacks 

probative value if the business records themselves arc not produced (see Dewsche Bank 

National lh1sl Company v Elshiekh. 179 AD3d 1017, 1021 [20201; Bank o/Nevv York 

1'vfellon v Gordon, I 71 AD3d 197. 208-209 [20191; .f Plviorgan Chase Bank Nat iunal Assoc. 

v Grennan. 175 AD3d 1513. 1516-1517 [2019!). 

Herc. however. BK· s submission of the Supplemental Dweck Affidavit along with 

an ambiguous "Payment 1 Iistory" consisting or a 1 Y2 page Fxccl spreadsheet that does not 

identify the Mortgages or the Borrower, is insufficient evidence of Project Erasmus' 

payment de fault. While BK claims that the "Payment II istory" evidences Project Erasmus' 

10 
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November 2019 payment default, the '·Payment History" seemingly reflects that there was 

no balance due on the Mortgages on January 30, 2020. Consequently, BK's motion for 

summary judgment, an order of reference and a default judgment is denied with leave to 

renew based upon business records which adequately t:vidence Project Erasmus' alleged 

default. Accordingly. it is herebv 
~ . ~ 

ORDERED that BK ·s motion (in mot. seq. ont:) is only granted to tht: extent that 

the caption is amended to delete the .John Doc derendants, and the motion is otherwise 

denied with leave to renew. 

This cunstitutt:s the decision and order or the court. 

11 
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