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3 D : -Justice
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. ' : - X INDEXNO. . 151695/2019
'HERITAGE FUNDING, LLC, | ‘  MOTION DATE A
. Plainti, | MOTION SEQ. NO. _ 003
, -V - ‘ :
DOYLE BROS. PLUMBING & HEATING INC., RIP
CONSTRUCTION CONSULTANTS, JMJ CROSS ISION + ORDER ON
'ENTERPRISES, MIA CONTRACT!NG INC., ROBERT DEC S'%OTION
‘ NOVOGRATZ -
Defendants.
X

‘ The followmg e-filed documents listed by NYSCEF document number (Motion 003) 46 47, 48, 49, 50,

51 52, 83, 54, 55, 56, 57, 58, 59, 60, 61, 62, 63, 64, 65, 66
were read on this motion to/for ' JUDGMENT SUMMARY '

i
[

‘ ﬁoyle Bros Plumbing & Heating Inc., RIP Construction Consultants ., JMJ Cross Enterprxses, MIA

Contracting, Inc., and Robert Novogratz negligen’tly performed plumbing work which resulted in -

-é

. pIpeS bursting and causmg damage to Plaintiff’s premises. In motion sequence 003, Defendant '

Doyle Bros Plumbmg & Heatmg Inc. (“Defendant”) moves for summary Judgment The motlon
has been fully submitted. |
Baékgrou'nd‘
Plaintiff alleges that on or about February 15, 20‘1 6, it retained Defendnnt to perform
Vc?ertain Aplumning work at its property, 1 Center Market' Place, New Y(irk, New York 10013 (the

‘:premises”). - (NYSCEF Doc No. 1, Cmplt, at § 7.) Plaintiff alleges that RIP Construction

The court granted RIP Construction Consultants® motion to chsmlss by decision and order dated
January 24, 2020., (NYSCEF Doc No. 42.)
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In this neghgence action, Herltage Fundmg, LLC (“Plamtlff‘) alleges that Defendants .
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| - - Consultants were also hired as é coc;i*dinato'r, MIA Contracting, Inc. as a subcontractor, JMJ Cross
Enierprises as an engineering consultant, ana R(;bex’t Novogratz as a general contractor. (Id. at §q
8-11.) Plaintiff alleges that on or béfore February 15, 2016, the Defeﬁdants negligently installed
~a water line through an unheated cavity, and that on or abouf the same day, frigid‘ air caused the
pipe to burst, releasing watef and damaging Plaintiff’ s property. (/d. at ] 11-16.) The loss was
di‘SCOQéred on February 16,'2016.. (NYSCEF Doc No. S'VI,-‘BiH of rParticulars at 3.) Plaintiff
commenced tiﬁs action on February 1t4,}2019, seeking $249,269.69 in damages. V(NYSCEF Doc.
No. 1 at 4 17.) There has been no discovery.in this action and to da‘te,l a Preliminary Conference

hasﬂ not been helci.
Discussion -

“The ’ﬁroponent of a motion for summéry judgment must deﬁlonstrate that there are no
material issues of fact in dispute, and that it is entitled to judgment as a matter of law.” (Dallas-
Stephénson \% WaiS;zan, 39 AD3d‘ ?03, 306 [1st Dept 2'007]’ citing Winegrad v New' York
Univ. Med. Ctr., 64 NY2d 851, 853 [1985].) “Failure to make such a prima facie shoyving requires‘
denial of the motion, regardless of the sufficiency of the opposing papers.” (Alv&réz 14 Prospéct
Hosp., 68 NY2d 320, 324 [1986] [citétion omitted].)- Upon proffer of evidence establishing a
prima facie showing of entitlement Ey the movant, “the party epp;osing »a motion for summary
judgment bears the burden of ‘produc[in-g] evidentiary prbof in admissible form s‘uff;cieﬁt to
require a trial of materiéll questions of fact.”” tPebple v Grasso, 50 AD3d 535, 545 [ st Depf
2’0"08V], quoting Zackerﬁan v City of New York, ;19 NY2d 557, 562 [1980].)

CPLR 3123 [a] (“Notice to admit; admission unless denied or denial excuised”) provides

that:
At any time after service of the answer or after the expiration of twenty days from
- service of the summons, whichever is sooner, and not later than twenty days before
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the trial, a party may serve upon any other party a written request for admission by
the latter of . .. the truth of any matters of fact set forth in the request, as to which
the party- requestmg the admission reasonably believes there can be no substantial
dispute at the trial and which are within the knowledge of such other party or can
be ascertained by him upon reasonable inquiry. . . . Each of the matters of which an
admission is requested shall be deemed admitted unless within twenty days after

~ service thereof or within such further time as the court may allow, the party to
whom the request is directed serves upon the party requesting the admission a
sworn statement either denying specifically the matters of which an admission is
requested or setting forth in detail the reasons why he cannot truthfully elther admit
or deny those matters.

“[The First Depértfnent has] consistently held that the purpose of a notice to admit is to
eliﬁqinate from the litigation factual matters which will not be in dispute at trial, not to obtain
information in lieu of other disclosure devices.” (Taylor v Blair 116 AD2d 2'04 205;06 [l'st Dept
1986].) “A notice to admlt pursuant to CPLR 3123 [a], is to be used only for dlsposmg of |
uncontroverted questions of fact or those that are easily provable, and not for the purpose of
compelhr;g admlssmn of fundamentai anq material issues or ultlmate facts that can only be
resoived after a full trial.” (The Hawthome Grp., iLC v RRE Ven’t‘wes,‘~7 AD3d 320, 324 [1st
Dept 2004].) Thus, questions that seek admissions that go to the heart of a matter are improper.
(Sherman v Michael Antho@ Contraé!ing Ca;rp., 2020 WLQI 15493 [Sup Ct, NY County 2020].)

Here, Defendant served the notlce to admlt upon Plaintiff on December 5, 201 9 (NYSCEF -

Doc No. 52.) The notice sought admlssxon of the following:

1. That the occurrence Whlch is the subject of the instant action occurred at 1 Center
Market Place, New York, New York 10013.

2. That the occurrence which is the subj ect of the instant-action occurred on the 4th
Floor of 1 Center Market Place, New York, New York 10013.

. 3. That Robert Novogratz was the owner of 1 Center Market Place, New York, New
‘York 10013 in or about the calendar year 2005. . :

4. That the "new plumbing installations on the 4th floor of the premises” as
indicated in § 12 of plaintiff's Complaint, were done prior to 2008.
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5. That the alleged installation and running of a water line through an unheated
cavity, as indicated in 13 of plaintiff's Complaint, was done prior to 2008.

6. That the alleged incomplete seahng and mstallatmn of the water line pipe w1thm‘
the unheated cavity on the 4th floor of the premises, as indicated in 9 14 of the
plaintiff's Complaint, was done prior to 2008.

7. That the alleged "new plumbing installations on the 4th floor of the premises” as
indicated in 9 12 of plaintiff's Complaint, were completed prior to 2008.

Coydy

Defendant argues that Plamtlff’s failure to respond t6 the notlce to adrmt estabhshes each
~ ofthe above statements as “FACT”. (N YSCEF Doc No. 47 at 99 24-31.) Defendant further argues
that it is not a proper party, “[s]ince DOYLE BROS PLUMBING & HEATING INC did not exist
prgur to October 5, 2011 it could not be responsiﬁle for the negligent acts which form the basis of
thefpl,aintiff [sic] claim in as much as such acts touk pluce prior to 2008.” (Id. at §37.) In suppbrt,
Défendam submits an affidavit of Edward Doyle, the president ({).f ﬁe_féndant, who atteéts to the
E Defendant’s incorporation’date and avers that it “chd nut perform any plumbing work, or any work
whétsoever at [the premises] prior to February 15, 2016.” (NYSCEF Doc No. 54.) Defendant
argues that it haS established that there ure no iséues of material fact and seeks summary judgment.
In opposition, Plainﬁff argues that its failure to respond to the notice to admit and the self-
ser\}ing affidavit of Mr. Doyle do not eliminaté the fahtual 1ssues ‘thgt must be resolved at trial and
are thus insufficient to. establish summury judgment in favor of Defendant. In addition, Plaintiff
subfnits an NYC Departmeht of Buildings plumbing permit issued to Mr. Doyle for work at the
premises on October 13, 2005. (NYSVCEF f)oc No. 61.) Plaintiff notes that although the business
lisféd on the permit is “Doyle & Son Plumbing & Heating”, further discovery is needed to

‘ dnvestlgate the relationship between Doyle & Son Plumbing & Heatmg and the current Defendant .

Doyle Bros. Plumbing & Heatmg (NYSCEF Doc No 58 at 99 16- 19 ) Lastly, Plamuff submlts
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an email sent to Defendant on December 23, 2019, wherein Plaintiff étates that it had called
| Défendént multiple times over ’the prior week and sought an extension of tinﬁe to respond.
(N\?SCEF Doc No. 63.)

Defendant’s contention Fhat Plaintiff’s failure to respond to the notice to admit
dehion'strates that it i§ entitled to summary judgment, is unavailing,-as Defendant has failed to‘meet
its,burden demonstrating that no genume issue of mater1al fact exists. (See Sherman, 2020 WL
21 15493 [A notice to admit is improper where it seeks admissions éf material facts “that g0 to the
heart of this m.atter”].) Namely, Defendant seeks admission of whether the burst pipe was installed
“prior to 2008”, which is a fundamgntal factual iséue that Plaintiff is entitled to explore thmu‘gh‘
diééovery. A notice Vto admit "is to'be used only for dispdsing’ df uncontroverted questions éf fact
or those thét are easily provable, and not for the'purp_ose of c‘o‘mpelling admission of fundamental
material issues or ultimate facts‘that can onIy be resolved after a full trial." (The Hawthorne Group
7 AD3d at 324; see also New Image Constr., Inc. v TDK Enters. Inc. 74 _ADSd 680, 681 [lét Dept

( 201 01) Nor'rﬁay it "be empléyed as a substitute for othér disclosure devices, such as examinations
before trial, depositions upon written questions or intenogatories. (Taylor, 1,16 AD2d at 205-06.)

The self—servmg affidavit submltted by Mr. Doyle in support of summary }udgment 1S
msufﬁcxent to demonstrate that there are no mable issues of materlal fact. Plaintiff is entltled to
dlscovery to explore these issues and the relatlonshlp between Doyle & Son Plumbing & Heating

and the current Defendant, Doyle Bros. Plumbing & Heatmg
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- As such, it is hereby
ORDERED that motion sequence 003, Defendant Doyle Bros. Plumbing & Heating, Inc.’s

- motion for summary judgment, is denied.

04/26/2021 @

DATE ' : ‘ W. FRANC PERRY, J.S.C.
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