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PRESENT: 

HON. LAWRENCE KNIPEL, 
Jttstice. 

At an IAS "ferm, Part Co1n1n 6 of t11e Supreme 
Courl of the State of New York, 11eld in ai1d for 
tl1e County of Kings, at the Courthouse, at Civic 
Center, Broolclyn, New York, on the 5th day of 
May, 2021. 

-- - - -- - - - -- - - - - -- - - - - - - -- --- - - - - -- -X 
FLUSI-IING BANK r/r</A FLUSlIING SAVINGS 

BANK,FSB, 

Plaintiff, 

- against -

609 KENT AVENUERE,\L'I'Y, INC.; 

JOJ,JN DOE (Tl1ose unknown tenants, occupants, 
persons or corporations or their heirs, distribtttes, 
executors, administrators, trustees, guardians, 
assignees, creditors or successors claiming an 
interest in the 1nortgaged pren1ises), 

Defendants. 
--- --- - -- - - - - - - - -- --- - -- --- - - - - - -- -X 

The follovving e-f1\ed papers rea<l herein: 

Notice of Motion/Order to Sho\.\' Cause/ 
Petition/Cross Motion and 
Affidavits (Affinnations) Annexed, ___ _ 

Opposing Affidavits (Affirn1ations) ___ _ 

Reply Affidavits (All1nnations) ____ _ 

Index No. 522580/18 

NYSCEF Doc Nos. 

60. 62. 64-82 85-96 

86-96 97-100 

102 

Upon the foregoi11g papers in this action to foreclose a 111ortgage on the property at 

609 Ken! Avenue, Unit 247, in Brooklyn (Block 2180, Lot 1034) (Property), plaintiff 

Flushing Bank f/k/a flushing Savings Bank, FSB (Flushing) moves (in motion sequence 

[111ot. seq.} tl1ree) for an order: (1) granting it sumtnary judg1nent, pursuant to CPLR 
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3212; (2) dis1nissi11g tl1c defe11ses asserted in the answer of defendant 609 Kent Ave11ue 

Realty, Inc. (609 Kent) and treating 609 Kent's answer as a limited notice of appearance 

entitling 609 l(ent to receive, witl1out prior notice, a copy of tl1e entered Judgment of 

f"oreclosure and Sale, a copy of the notice of sale, notice of discontinuance and notice o_f 

surplus money proceedings, if any, pursuant to CPLR 3211 (b ); (3) appointing a referee to 

determine tl1e a1nc)unt due and to ascertain \Vl1ether the Property may be sold in parcels, 

pursuant to RPAPL 1321; and (4) amending the caption to delete "John Doe" as a 

defendant. 

Defenda11t 609 l(cnt cross-moves (in tnot. seq. fOur) ±Or an order: (1) dis1nissing 

the complaint due to two prior pending actions, pursuant to RPAPL 1301 (3) and CPLR 

3211 (a) (4), or alternatively, (2) granting it summary judgment dismissing the complaint 

based on Flushing's lack of standing and its failure to comply· witl1 the notice provlsion 

required llnder the ter1ns of the 1nortgage as a condition precedent to acceleration. 

Bac/cgro1111d 

On Nove1nbcr 8, 2018, Flushing comtnenced this foreclosure action by fili11g a 

su111mons, a complaint and a notice of pendency against tl1e Property. The co1nplaint 

alleges that on or about March 21, 2005, 609 Kent executed and delivered a note in the 

ainount of $200,000.00 secured by a mortgage cncu1nbering the Property, wl1ich was 

recorded on April 5, 2005 (complaint at ~~ 2-3). The complaint alleges that "[tjhe 

1nortgage V\'as subsequently assigned to Flushing ... " which is "the owner and 11older of 

the subject note and inortgage or 11as bee11 delegated authority to institute this tnortgage 
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foreclosure action by the O\Vner and 11older of the subject note and tnortgage and has the 

right to foreclose" (id. at 111 3 and I). The complaint alleges that 609 Kent "failed to 

comply \Vith the conditions of the note and i11ortgage by not 111alcing the pay1nent that was 

due on April I, 2013 and subsequent payments" and that there is a principal balance of 

$181, 198. 92 due and owing under the note and mortgage (id. at 11115 and 6). 

Notably, the co1nplaint further alleges that tl1ere is a prior 2013 actio11 pending to 

foreclosure the rnortgage 011 tl1e Property (2013 Prior Pending Foreclosure Action): 

"Flushing Savings Bank, FSB v Board of Managers of 
Broo/(fyn Vi/Las Co11domir1iun1 et ctl., Ki11gs Co11nty Supre1ne 
Court index number 4039-2013 is a pending action brought to 
recover tl1e rnortgage debt. Final judgtnent for Plaintiff was 
not rendered, the action was disn1issed as against 609 Kent .. 
. by Order dated September 28, 2017 and entered in the Kings 
County Clerk's-Office on October 30, 2017, and the Plaintiff 
\Vill 1nove to consolidate this action \Vitl1 the action 
co1n111enced under it1dex number 4039-2013 for joint trial" 
(id. at 1110). 

To date, Flushing has not nloved to consolidate this -foreclosure action vvith the 2013 Prior 

Pending Foreclosure Action. 

On Jan11ary 31, 2019, 1 defendant 609 Kent a11swered the co111plaint and asserted 

affir1native defenses, including that l~'lusl1ing "laclcs standi11g to co111111ence this action" 

and "failed to provide notice of default and [an] opportunity to cure as per the terms of 

3 

FJushi11g rejected a11d ret11r11cd 609 I<.ent's -ru1swer 
to the co1nplaint. I-Iowevcr, by a July 17, 2019 
order, tl1e court (Vaugl1an, I.) grru1ted 609 Kent's 
cross motion to co1npel acceptance oftl1e previously 
served answer and de11ied Flusl1ing's 1notion for a 
default jttdgment. 
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the note and mortgage" (answer at~~ 9 and 15). 

Flt1s/1i11g's l1istant S111nmary J11dgn1ent Motio11 

Flusl1ing novv 111oves for su1n1nary j11dg1ne11t, a11 order of reference and other relief. 

Flushing submits a November 15, 2019 affidavit from Cindy Holmes (Holmes), Vice 

President Loan Documentation of Wells Fargo Bank, N.A. (Wells Fargo), Flushing's 

servicing agent. I~Iol1nes describes the note and mortgage and 609 Kent's April I, 2013 

pay1nent default. Regarding Flusl1ing's standing to foreclose, IIol1nes attests that: 

"l~'lushi11g ... is in possession of tl1e Pro1nissory Note. The 
Promissory Note was indorsed in bla11k. I confinn that 
Flushing ... 11ad possession of the Pro1nissory Note on 
October 5, 2012. I confirm that Flushing ... had possession 
of tl1e Pro1nissory Note 011 or before the date that this action 
was co1nmenced. 

"To secure the Promissory Note, 609 Kent ... by Aron Haver 
('Mortgagor[s]') executed and delivered a Mortgage on 
March 21, 2005 ... The Mortgage has been assigned by an 
Assignment of Mortgage, dated March 28, 2012 from 
Mortgage Electronic Registration Syste1ns, Inc. as nominee 
for Greenpoint Mortgage Funding, Incorporated, its 
successors a11d assigns to Flt1shi11g ... and recorded in the 
City Register of the City of New York, Kings County on 
April 5, 2012 in CRFN 2012000134313." 

Holmes further attests that W.ells Fargo sent 609 Kent a September 17, 2018 notice 

of default: 

"I hereby certify and affirm that in accordance [with] Wells 
l'argo's standard business practice and procedure and the 
provisions of tl1e Mortgage, a Notice of Default dated 
September 17, 2018, was mailed, by first class mail to 609 
Kent ... at 609 Kent Ave Unit 247, Brooklyn, NY 11249, the 
notice address provided to Wells Fargo by the mortgagor. A 
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Notice of Default dated September 17, 2018, was mailed by 
first class mail to Michael Dachs at 400 Rella Blvd Suite 190, 
Montebello, NY 10901, the notice address provided to Wells 
Fargo by the mortgagor .... " 

Jn addition, Flushing submits an "Afiidavit of Mailing of Notice of Default" from Allen 

Karee Lowery (Lowery), the Vice President Loan Documentation of Wells Fargo, who 

similarly attests that the September 17, 2018 notice of default was mailed to 609 Kent at 

the Property address and to Michael Dachs at 400 Rella Blvd., Suite 190, in Mqntibello, 

New York. 

609 Ke11t's Opposition a11tl Ctoss Motion 

609 Kc11t opposes Flt1sl1ing's 1notion and cross-moves to dismiss the co111plaint 

due to two prior pending actions, pursuant to RP APL 130 I (3) and CPLR 3211 (a) ( 4 ), or 

alter11atively, gra11ting it sumn1ary judg1nent dis1nissi11g the complaint based 011 

Flushing's lac}( of standing and its failure to comply with the notice provision required 

under the 1nortgage. 

Defe11se counsel describes the 2013 Prior Pe11ding Foreclosure Action .. which 

Flushing commenced against 609 Kent on or about March 6, 2013. In the 2013 Prior 

Pendi11g Foreclos11re Action, Flusl1ing 1noved for sumtnary judgn1ent and 609 I<ent cross-

moved to dis1niss the co1nplaint. By a Septe1nber 28, 2017 decision and order, tl1e court 

(Partnow, J.) denied Flushing's summary judgment motion and granted 609 Kent's cross 

motion dis1nissing the co1nplaint as against 609 Kent based 011 Flushing's failure to send 

609 Kent a default 11otice, as required under the ter1ns of the inortgage. 

5 

[* 5]



FILED: KINGS COUNTY CLERK 05/13/2021 09:59 AM INDEX NO. 522580/2018

NYSCEF DOC. NO. 108 RECEIVED NYSCEF: 05/13/2021

6 of 11

Defe11se counsel also describes another prior pending foreclosure action captioned 

Flushing Bankjllda Flushing Savings Bank, FSB v 609 Kent Avenue Realty, Inc., Kings 

County index No. 511267118 (2018 Prior Pending Foreclosure Action), which Flushing 

commenced on May 31, 2018, after the dismissal in the 2013 Prior Pending Foreclosure 

Action a11d before the co1n1nence1nent of the instant foreclosure action. 609 Kent asserts 

that the instant foreclosure action should be dismissed, pursuant to RPAPL 1301 and 

3211 (a) (4), due to the 2013 and 2018 Prior Pending Foreclosure Actions in which the 

parties and causes of action are identical. 

Alternatively, 609 J(ent cross-111oves for s1tnunary judgrnent dismissing the 

complaint based on Flushing's lack of standing. Defense counsel asserts that: 

"Here, although Plaintiff annexed a copy of the Note to [the] 
complaint, wl1ich creates a reb11ttable presu1nption that it 
p<>ssessed the Note at tl1e ti1ne tl1is action was co1nme11ced, 
Plaintiff failed to show that the Note was properly endorsed 
a11d thus validly transferred to it as a 'holder' of tl1e Note for 
purposes of enforcing it. 

"Specifically, the subject Note is payable to the original 
lender. GreenPoint Mortgage Funding lnc. See Exhibit 1. 
Although, Plai11tiil"s affiant states tl1at the Note was 'indorsed 
i11 blank' ... the indorse1nent is not on the face of the Note 
itself, but rather on a separate paper entitled Allonge for the 
Purpose of Endorsement(' Allonge'). See Exhibit 1. 

"The Allonge1 l1owever, dbes not 1neet the Unifonn 
Co1n1nercial Code require1nents necessary to constitl1te an 
endorse1nent, since Plaintiff tailed to sub1nit any evidence to 
indicate that the Allonge was firmly affixed to the Note as 
required under UCC 3-202 (2). See Moulton, 2020 NY Slip 
Op 00171, at *6-7." 
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609 l('ent also asserts that the Assignn1ent of Mortgage sub1nitted witl1 Flushing's 

su1nrnary judgn1ent tnotion only purports to assign the 1nortgage and not the note. 

As an additional, alternative basis for dismissal, 609 Kent asserts that Flushing 

failed to comply with paragraph 22 of the mortgage, which "specifically requires the 

le11dcr to send the Dei'enda11t a 'Notice of Default' containing certain specified content as 

a condition precedent prior to accelerati11g the rnorigage debt." 609 Kent submits an 

affidavit from Baruch Spira (Spira), 609 Kent's principal and lhe occupant of the Property 

since 1992, wh() attests that "I a1n certain that I never received the purported Notice of 

Default in the mail at the Prope1ty" and ''[t]herefore, the Plaintiffs assertion that it mailed 

609 K[ ent] a Notice of Default addressed to the Property on September 17, 2018 is not 

true." Spira further attests that a September 17, 2018 notice of default was purportedly 

sent to Michael Dachs at 400 Rella Blvd., Suite 190, in Montibello, New York, but 

"Michael Dachs is not a member of 609 K[ ent] nor have I, or any other member of 609 

K[ entJ, ever autl1orized him to receive notices witl1 respect to tl1e subject mortgage on 

behalf of 609 K[ent]." 609 Kent argues that Lowery's moving affidavit is hearsay 

"beca11se Lo\very failed to attach[ ] any busi11ess records to l1er affidavit establisl1ing 

Plaintiffs alleged mailing of the Notice of Default ... " and "fails to establish proof of a 

standard office practice and procedure designed to ensure that items are properly 

addressed a11d n1ailed." 

Flus/1i11g's Oppositio11 to t/1e Cross Motion 

Flushing, in op1Josition to the cross inotion, asserts tl1at 609 l(ent is not entitled to 

7 

[* 7]



FILED: KINGS COUNTY CLERK 05/13/2021 09:59 AM INDEX NO. 522580/2018

NYSCEF DOC. NO. 108 RECEIVED NYSCEF: 05/13/2021

8 of 11

dismissal, pursuant to CPLR 3211 (a) (4) or RPAPL 1301, based on the 2013 Prior 

Pending Foreclosure Action because "Plaintiff will be consolidating the two actions under 

CPLR § 602 la] once the actions are at the same stage ... " Flushing claims that the 2018 

Prior Pending Foreclosure Action '"was abandoned and should be treated with a 'de facto 

disconti11uance. '" 

Regarding Flushing1s standing to foreclose, plaintiffs counsel asserts that "by 

attaching tl1e i11dorsed note to the co1nplaint when filed1 plaintiff presents sufficient 

evidence to establisl1 a prima facie sho,ving that it held the note at tl1e ti111e of 

co1n111ence1ne11t ... "and "it is unnecessary to give factt1al details of the delivery in order 

to establish tl1at possession was obtained prior to a particular date." Flushing further 

asserts that I~Io1mes of Wells Fargo attested that the original note, indorsed in blanl(, was 

physically delivered to Flushing on October 5, 2012, prior to the November 8, 2018 

co1n1nence1nent of tl1is action. Flushing argues that "[ d]efects in the allonges are 

irrelevant" if it sufticiently de1nonstrates physical delivery of the note prior to 

co1n1ne11ce1ne11t. 

Regarding the notice of default, Flushing contends tl1at "1nere denial of receipt of 

the Notice of Default is i11sufficient to create a triable issue of fact ... " Flushi11g asserts 

that Lowery's affidavit is sufticient to demonstrate that tl1e notice of default was mailed 

to Defendant in accordance with the Mortgage.'~ 

609 Kent's Reply 

609 Kent, in reply, asserts that dismissal is wmTanted due to. the 2013 and 2018 

8 
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Prior Pending Foreclosure Actions because Flushing "did not seek leave of the Court 

prior to [commencing this action] as required by RP APL§ 1301 (3) nor did it claim that 

its abandon1ne11t, and 11e11ce discontinuance of the 2018 Action, occurred prior to the 

co1n1nencement of tl1is actio11." 609 Kent asserts that Flushing's clai1u that it 

"abandoned" the 2018 Prior Pending Foreclosure Action, which was "commenced only 

five 111onths prior to the co1nmence1uent of the instant action" is incredible si11ce "the 

evidence establishes the opposite - that Plainliff did not abandon that action a.s it refiled a 

notice ofpendenc)1 111onths after com1nencing the action."2 

609 Kent argues that dis1nissal is warranted for lack of standing because Flushing 

"co1npletely neglects to address the t'act that the indorse1nent is printed on [an] allonge 

tl1at, based on the evidence subn1itted, is not affixed to the Note." 

111 addition. 609 Kent contends that dismissal is warranted based on Flushing's 

failure to 1nail a notice of default beca11se Flushing "fails to address the fact that the 

affidavit fro1n its loan servicer attesting to the alleged 1nailing is hearsay and fails ... to 

rebut Defendant's sworn detailed denial of receipt ... " 609 Kent also notes that 

Flushi11g's affiant "failed to annex any business records 11e claimed to have reviewed in 

support ofl1is testi1nony regarding the alleged mailing ... " 

Disc11ssion 

9 

2 'fhe electronic fili11g printout for tl1e 2018 Prior 
Pending Foreclosure Action reflects that Flushing 
tiled a seco11d notice of pendency against the 
Prope1ty in the 2018 Prior Pending Foreclosure 
Action on July 6, 2018, four months before 
Flushing co1nmenced the i11stant action. 
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RPAPL 1301 (3) "prohibits a party from commencing an action at law to recover 

a11y part of the mortgage debt \\rhile the foreclosure proceeding is pending or has not 

reached final judgment, \Vithout leave of court in \Vhich the foreclos11re action was 

brought" (VN New York Corp. v Paskesz, 131AD3d1235, 1236 [2015]; see also Aurora 

Loan Services, LLC v Reid, 132 AD3d 788, 789 [2015] [holding that "Supreme Court 

providently exercised its discretion in granting that bra11ch of the inotion of the defendant 

, .. wl1ich was to dismiss the complaint insofar as asserted against hi111 pursua11t to CPLR 

3211 (a) (4), since it is undisputed that there was a pending foreclosure action on the 

same m011gage, .. ]). Furthermore, RPAPL 1301 (2) provides that "[t]he complaint shall 

state vvhether any otl1er action 11as been brougl1t to recover any part of tl1e 1nortgage debt, 

and, if so, wl1ether any part l1as been collected." The Second Department has recently 

held that "[t]he object of the statute is to shield the mortgagor from the expense and 

annoyance of t\VO independent actions at the sa1ne time with reference to the saine debti' 

(Bayview Loan Servicing, LLC v Starr-Klein,_ AD3d ~ 142 NYS3d 414 [2021] 

[holding that dismiss.al was warranted under RPAPL 1301 (3) "since the plaintiff 

co1n1nenced the instant action without leave of court in v.rl1ich the prior action was 

brought ... "] [internal quotation marks omitted]). 

Here, tl1ere is no dispute that Flushing com1ne11ced the instant foreclosure action 

without first obtaining leave of court in violation of RPAPL 1301 (3), despite the 

pendency of both the 2013 and 2018 Prior Pending Foreclosure Actions. While the 

complaint identifies the 2013 Prior Pending Foreclosure Acti-on, it fails to identify the 

10 
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2018 Prior Pending Foreclosure Action, as required by RPAPL 1301 (2). 609 Kent 

should not have to defend itself in inultiple actions to foreclose the same 1nortgage on the 

Property. Accordi11gly, it is hereby 

ORDERED that Flushing's motion (mot. seq. three) is denied as moot; and it is 

fttrther 

ORDERED that 609 Kent's cross motion (mot. seq. four) is granted and the 

complaint is hereby dismissed, pursuant to CPLR 3211 (a) (4) and RPAPL 1301 (3). 

This constitt1tes the decision, order and judg1ue11t of the co11rt. 

ENTER, 

I. 

ii!ON. RENCE KNIPEL 
ADMI STRATlVE JUDGE 
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