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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF KINGS : CIVIL TERM: COMMERCIAL 38

__________________________________________ X
DAVID CALDERON & CALDERBROOK VENTURES LLC, _
Plaintiffs, Decision and order
- against - Index No. 502415/19
TOM-SHARP §& TOM SHARP DESIGNS LLC,
Defendants, May 28, 2021
e e = X

PRESENT: HON. LEON RUCHELSMAN

The plaintiffs have moved pursuant to CPLR §3217 seeking an
Qrder'discontinuing the breach of contract cause of acticn from
the remaining caiises of action. The defendanht opposes the motion
and has cross-moved essentially seeking to vacate the default
granted. The plaintiffs oppose that motion. Papers were
submitted by all partieés and arguments held. After reviewing all
the arguments this court now makes the following determination.

This lawsuit concerns unpaid loans and. -sums of monéy the
defendants owe the plaintiffs. Thus, during March 2016 and
November 2017 the deferidant Tom Sharp executed a promissory note
in the amount of approximately $71,000. The complaint alleges
the defendant only ?aid back approximately $6,350 and the
remaining balance remains outstanding. A lawsuit was commenced
and On October 8, 2020 ﬁhe_court granted the plaintiffs motion
Seeking summary judgement on theé breach of contract cause of
action. That motion was granted on default. The plaintiffs now
seek tb sever that cause of éction sputhey can enter judgement.

The defendant has moved seeking to vacate the default entered.
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He argues that he was never served with the original motion and
has thus presented a reasonable excuse for failing to respend to
the metion.

Conclusions of Law

It is well settled that to succeed upon a motion to vacate
a default the party must demonstrate a reasonable excuse for the

default and a meritorious defense (Golden Mountain Income V.

Spencer Gifts, LILC, 167 .AD3d 850, 88 NYS3d 889 [2d Dept., 2018]1).

In this case the reasonable excuse presénted 1s that the
defendant was not properly served with process. Specifically, he
alleges technical infirmities regarding service, such as improper
markings on the envelope that ceontained thelsummons, failure to
indicate the summons was ‘private and confidential’ and that
there was no postage found on the envelope.

Even if those issues raise questions eof [act whether service
was propéer the defendant must still present a meritorious
defense.

Turning te the meriteorious defense, & motion teo vacate will
prove unsuccessful if the party does not allege a defénse at all

(Halali v. Gabbay, 223 AD2d 623, 636 NYS2d 838 [2d Dept., 1996]).

The defense need not entitle the party to judgement as a matter
of law, rather it must simply raise the pOssibility'that.the~Case
can. be adequately defended (Bellcourt v. Bellgourt, 169 AD2d 855,

564 NYS2d. 580 [ 3= Dept., 18%1)}):. Thus, where a defense cannot
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be asgerted at all, for example where the defendant was already
convicted of felony charges regarding the events which now
comprise the civil action, then vacating the default would be

improper (Boorman v. Deutsch, 152 AD2d 48, 547 NYS2d 18 [1°

Dept., 19891).

In this case the defendant has not raised any meritoriocus
defense at all concernhing the amounts owed pursuant to the
promissory note. Therefore, the motion seeking to vacate the
default is denied.

‘Turning to the motion seeking a discontinuance, it is well
settled that the court maintains ‘discretion whether to grant a
voluntary discontinuance of a litigation pursuant to CPLR

§3217 (b) (Tucker v. Tucker, 55 NY2d 378, 449 NYS2d 683 [1982]).

That discretion includes the determination whether such
discontinuance is granted ‘without prejudice’ (Valladares wv.

Valladares, 80 ADzd 244; 438 NYS2d 810 [2d Dept., 1981]).

Generally; such discontinuance should. be granted unless valid
feasons, sﬁch as prejudice to the defendant, warrant denial (id).
Prejudice meadns the discontinuance would prejudice a substantial
right of a party, circumvent an order of the court, avoid the
consequences of a potentially adverse determination or produce
some other improper result {Marinelli v. Wimmer, 139 AD3d 914, 30

.NYsS3d 571 {2d Dept., 2016]1). Thus, in Catherine Comménsg LIC wv.

Town of Orangetewn, 157 AD3d 785, 6% NYS3d 662 [2d Dept., 2018]
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the court denied the request for voluntary discontinuance since
such discontinuance wouldzprejudice a party’s ability to

challenge an assessment. Again in Baez v. Parkway Mobile Homes

Inc., 125 AD3d 905, 5 NYS3d 154 {2d Dept., 2015] the court held
discontinuance was improper where it was only pursued.to avoid
the consequences of failing to respond to a 90 notice and an
adverse determination of a summary Jjudgement motion filed.

The basis for the discoentinuance is so that the breach of
contract action can be severed so final judgement can be entered.
As noted, the defendant maintains no defense to that .claim.
Therefore, no prejudice can possibly accrue. Consequently, the
motion seeking to discontinue the remaining claims is hereby
granted. |

So orderedl

ENTER:
DATED: May 28, 2021 .
Brooklyn N.Y. Hon. Leon Richelsman
' Jsc S
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