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Th r 11 ing numb red pap r \J r r ad n thi m ti n b d f ndant kin lea e l 
reargu . pur uant t PLR _221 (d), the Ma 9. 202 d nial f hi m tion to di mi th 

mplaint. and n a r moli n b plaintif seeking t di mi d r ndant' flirmati 
de en . pur uant to P R 3211 ( . an fi r an ti n , osts and att m ' fi . pur uant 
t 22 Y RR 13 .1 . 

N ti 
Noti 

r M ti n - Affirmation - Exhi it ............................ . 
hibit .. .................................... . 

rder d that th in t nt moti n. and cro m ti n. ar 

Plaintiff. rth bore T · parlm n ln . rth h re 
co perati u · ns. N w Y rk. Plaintiff, I 

n ra I Manager p ra i , and plaintiff, te en air . i th 
uperint nd nl for orth hare T er . D nd nt Ii e at N rth hor o er a th n 
fa har h Id ro1r c rd fth pr mise. LnMa 2019.d find nt ubmittedapo ton th 

b it ··, .N xtDo r.c m: iaJ n rking eb ite. hich all gedl ··c nc m d th 
plaintifn and onditi n at orth hore ... containing th d famat languag . , hjch up n 
infi rmati n and b Ii J, i lib 1 u p r , 'ac ording to the omplaint. Plaintiff c mmenced 

l 
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Lhi acti n against d ~ ndant kin comp n at nd punitjv damag fi rd famati n. 
and d famati n per ~e. Plaintiff: discontinued the action n b half f rth h r Tower . 

D fendant mo l:d t di mi plaintiff' mplaint pur uant t PLR 3211 (a) (l ), 

(3 . and (7). B de i i n and ord r, dated Ma 9. 202 and ent red n Ma_ 15, 2020. th 
ourt d nied de endant' m tion. D r ndant n \ mo e . pur uant t PLR 2221 d . i r 

I a el r argue th court's d nial [hi m ti n, nth gr und that the court mi appli d th 
la rel ant t th moti n. Plaintiffs oppo e. and er -m t di mi def ndant"s 
affirm a ti e de:fi n . and for an tion . t , and attom 's fi es, fi rd f ndant' ··frj ol u .. 

nduct h rein. pur u nt to 2_ RR 13 .1. 

' 'A moti n for I a t ... r argu i addr d to th ound di r ti n th upr m 
urC (Kugl r v Kugler, 174 AD3d 7 . 77 [2d D pt 20 I . qu ting Central Mtge. o. v 

McClelland. 119 AD3d , 8 pd pt 201 ]: see Cr;pps v Dibi ce lie, 172 AD3d 1305 
[2d D pt 2 19] . D fendants ha e fai l d t tabli h that th urt rlooked an id n . 
mi apprehend d th r 1 ant fa t , nd/or misapplied an ntr lling prin ipl 
~ r om reason mi tak nl arri d at it arli rd ision,'" a requir d b PLR 2221 (d 
( hn ider v. olow 1, 141 AD2d l3. 13 [2d epl 19 ]· ee D utsche Bank atl. Tru I 

Co. v Ru o. 17 AD3d 52 [2d D pt 2019]~ Bigun v Ahmed 1 0 AD3d 11 6 [-d D pt 
2017]; alcedo Demon Trucking, Inc .. 14 D3d 39 [2d D pt 20171: Hack hmv v M r 
Mi dica/ C nt r, I 39 AD3d 798 [2d Dept 20 l 6] . A u h, d f nd nt' m ti n king I a e 
t r argue th pd r d i ion i • deni d. 

Plaintiff er m . e for an order di mi ing d fi ndant · affirmative d fen 
pur u nt to CPLR 3211 (b , nth gr und th tth ar "not stated and ha n m rit;· and 
~ r ancti n , t and attorn ' fee , pu uant t 22 N RR 130.1 due to d fend nt 
alleged fri 1 u c nduct. D fend nt oppose. Initia11 . d 1i ndant c n nt t ithdraw 
their affirmati e defen e numb r d ·•fir t,' a rting lack }r juri dicti n: ··F urth:· r r 
failing t r a. nabl car : and " i th.! calling for r du d damag . , pursuant to 

PLR Art. 

PLR 3018 (a address s "pJeadin d nial "in r pl adings which gen ra11 
r lat t all gation rting~ rththe entialel m ntsthatmu tb pr eninord rt u tain 
a parti ular aus of acti n (s U Bank .A. v I on, 169 AD3d 110 [2d D pt 2 l I). A 
m ti n t di mi pur uant t PLR 3211 (a) an addr PLR 3018 (b) 
addr ses "affirmati . d fi n . ' hi h ar n aril pl ad don ither. ··an matt r hi h 
if n t pl ad d , uld b lik l t tak th ad r par b urpri e" r ··any matter hich 
ra1 fa t i u n t app aring on th fac of a pri r pl ading. ,. 
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en rall • on a m ti n t di mi a 11nnati , th mo ing part b ar th 
burd n rd m n trating that th d fin ar ith ut m rit a mall r fla ( e Edward 
v Walsh. 169 AD3d 65 [2d D pt 2019]~ Mazzei v K riacou, 98 AD3d 10 [2d D pt 2012] . 
and th n n-m ing defi ndant i ntitl d t th b n fit o r a on able int ndm nt f th 
pl ading. ,. hi hi t b lib rall onstru d (s Edward ' v Walsh, 169 AD3d 865: taropoli 

Agrelopo, LLC. 1 "6 AD3d 79 l [2d Dept 2016] . An affrnnati d f n hould not b 
tri k n h re th re xi t qu ti ns of fact r quiring a trial f th i ue ( e 53.J £. 1 J'" t. 

Hous. Dev. Fund Corp. H ndrick. 90 3d -41 LP1 D pt2011]). 

rn th a at bar the affinnati numb r d" ond ·• calling for mitigati n 
of damag : .. Third;· claiming ulpable onduct f plaintiff: ·'Ninth,'' a rting that the 
t t m nt mad w re "tru •·: "T nth;· a rting that th tat ments made er ·· pini n··: 

and" .. ! nth,"a rtingth tth tat_rnentsmadev er '"pr t t dandpri ii d pur uant 
i ii Righ a, . ~ 74, and th r ," all rai e que tions f fact , hich m ant fail to 

r I e a a m tt r or la , and, th r fi r , r main , t nt her in. Anirmati e d f n 
··fifth." a rting failur to ''ad quat I and parti ularl pl ad damag ·•. •· eventh.'' 
a erting ·'failure t tat a laim up n hich reli an be grant d · \1 hich I nguage me 
directl fr m Rule 12 I b] [6] f th d ral Rul f i ii Pr dure. but i anal g u t) 

P R 3211 [a] [71)' and ' Eighth" a rting failure t pl ad a claim r r d farnat1 n .. , ith 
uffi ientparticulari .. pr P R3016'areallpl adingd nials,pur uantt PLR3 I (a). 

and\: r r j t db thi urt in th afor m nti n d de i i n Ma 9, 2020. Ho e r. 
conLra to plaintifr ntention, ·'th d trine of la of th a .. d n t appl t trike 
the d fen s, as the w r n t "r i d rd t rmined in a prior app al .. (Moran Enter ., In . 
v Hurt, AD3d 1 • 916 (2d D pt 2012]: Matt r if Ko gel, 1 4 AD3d 764 l2d D pt 
2020]; Maller of hung U, 165 AD3d I LOS [2d D pt 2018]). A u h, th r main iable, 
t I at until th app al of Lhe M 9,202 d ci i n i d tennin d. 

Th bran h f plaintifr rn ti n king an tion . pur uant t 22 Y RR 130-1.1 
(a), r r fri l u conduct i d ni d. u h tatut permi th c urt ••in its di er ti 11 .. t 
award c t and attome · fi e "re ultine1 from fri ol u c ndu t. 'which i defin d, in ( , 
a including conduct · c mpl t ly \l itb ut m rit in la ... und rtak n primaril t dela r 
... t hara· r malici u l injur ... or (v hi h) a rt mal ri I factual Lat ments that are 
fal :· In d t nnining h th r ndu t i .. fri ol us, ' th tatut xhort · th c un t 

c n id r th "circum tanc und r v hich the ndu t to k pla e ... and heth r r 11 t th 
c ndu t a nlinu d hen it lack of legal or factual a i ... brought l th att ntion 
of coun 1.·· In th a t ar, alth u h d fi ndant filing ma n L ultimat Iy, b 
m rit ri u , plaintiff ha fail d t d m n lrat th l, at th tim th filing of the in tant 
n , r, d r ndant · ondu tr to th l el f'"fri 1 u ," int rpret db lh tatut see 

general/ ram v Kell r, 1 03d 6 1-d D pt 2018]; U . . Bank, .A. v Ro ario, l64 
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03d 12 0 [-d D pt 2 1 ]' Matt r of co11ilare v Fahn r, I 60 AD3d 967 [2d D pt 20 l 8]: 
Uni led tale· Fire In . o. v Raia, 121 03d 97 [2d D pt 2014 ]). on ucntl , thi 
branch f pl intiff' cro motion is d ni d. 

The partie ' r maining argum nt and ntenti n ar ith r iLh ut m rit, r n d 
nob ddr · d in light f th foregoing d t nninations. 

According! . defendant rn ti n. king l a t r argu 
Ma • 2020. i d ni d. h bran h of plain ti rr er ss motion 
defi ndanr affirmati d fi n , 1 rant d, I I . a t Affirmati 
·· ir t, ·· urth,' and . ._ ixth. \ ithout opposition and up n th 
i , th f\! j ~ , deni d. h bran h f plaintiff m ti n king anctions, pur uant to 
22 NYCRR J 30- 1. l. i deni d. 

at d: ~I~ 2J 
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