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. hort Form rd r 

N ~w Y RK PREM "' COURT -

Pr sent: II N RABL 

Plaintiff. 

-ag in l-

Bori lrizarr and Atla ral Decorator . ln ., 

Def ndant . 

TY 

lA Part 39 

Ind 
Numb r 7010 6/2 1 

Motion 

FILED 

3/11/2021 
02:40 PM 

COUNTY CLERK 
QUEENS COUNTY 

Date eptember 17. 202 

Motion q. 2 

The f llm ing numbered pap r r ad n thi m tion b dcfi ndant B< ri Irizarry nd Alla 
lornl De r t r , ln . (collecti I ··ct fi ndanl .. ) fi ran ord r pur uant t PLR ~ 3126. 

striking th mplaint f plaintiff itaro Ni hi ama (--pl inti ff''), or alt mati I • r ran 
rderpur uantto22N YRR · 2 _,21. a atingtheplaintiff' n t l'i ·ue nd trikingthi 

matter fr mth trialcal ndarandforanord rpur uantl PR. 31-4.compdlin plaintiff 
to rurni h out tanding di I ure~ b . parate notic f m ti n b plaintif fi r an order 
pur uanL t PLR 3212, for parti 1 umma judgment on the i u f liability. and for an 

rd r pur. uant t PLR § 32L ( c), cheduling an immedi t trial nth i u f d mag :; 
and by notice of r • m ti n b plaintiff for an rd r pur uant t PLR § 3 L6. striking 
d r ndant 'an " er, or in the alt mati , I ran rder pursuant to PLR § 3124. c mp lling 
d fondant t pr id re p n t th out tanding di I ·ure r qu t . 

Pap r 
Numbered 

fM ti n - Affida it - ,. xhibit .... ............................ ............ 1--37 
M ti n - /\nid it - ~ :hibit.. ..... ................ ............... "' F 3 -45 

• F 47--o 
F 51- 3 

Upon th r r going pap r it i rd r d that th motions and cro m ti n an.: 
dct rn1in d a f 11 , : 

[* 1]



FILED: QUEENS COUNTY CLERK 03/11/2021 02:42 PM INDEX NO. 701056/2019
NYSCEF DOC. NO. 54 RECEIVED NYSCEF: 03/11/2021

2 of 4

Thi i an acti n unding inn glig n . tor co 1,;r damage r r p r n I injurie that 
plaintiff all g di u tain don or ab ut mb r 19, 2 17. in a mot r ehi I Iii i n. 
Plaintiff ha al leg d that a ehi I wn db defi ndant and op rat db B ri s Trizarry during 
th c )Urse f hi empl m nt \! ith Alla I ral D corat r , In .. ame int nta t ith 
plaintiff hicle., hi h au d plaintiff t u tain d eri u injuries. Plaintiff h · al 
all gcd that Atla · · I ral D rat r . Inc .. is r span ibl fi r th c Iii ion mplaincd und r 
th d ctrin fr p ndeat up ri r. Th umm n and complaint in thi a ti 11 v a fil d n 

raboutJ nua 1 ,2 I . Th urtnol sthatplaintiffiil dth n t fis ueandc rtifi t 
or readine on or ab ut Jun . 202 . 

D f ndants n w m to stri plaintifr mplaim r alt rm1ti el . t a ate 
plaintiff note of i · uc and t trik thi matter from the trial al ndar and L mpel plaintiff 
t furni ·h out tandi11g di clo ur . Pia inti ff m f r parti I u1m11a judgm nt nth i u 
r liability and t h dul an imm diate trial on th i u f damag , and ub cqu ntl 

er trik d £ ndant · an r, r in th alt mativ . t c mp 1 d r ndant to 
pro t th ul tanding disclo ur r qu 

In supp rt of the branch f th ir m ti 11 t trike plaintiff complaint, d fi ndant 
argue that plaintiff h fail d t pro id rcqu t d di lo ur in mpliance ith ari u 
d mand dated Jun 17. 20-0. and Jun 19, 2 20. and that lht: ar prcjudic d in th ir 
defen r th ti n due to the out tanding di I ur . In uppo11 of the branch r hi · 
motion lo trik dcfi ndan · an r. plaintiff argue that hit Lh r qu t d di closur ha 
be 11 pro id d. d fendant ha fail d t pr id r p n s to th plain ti ff' requ t dated 
June 19. 2 19. or l plaintiffs demand dated Ma 29, 20~0. 

P R § 31 1 (a that "[t]h re hall be full di I sure fall matt r material 
and nece ~ ary in th pr cuti n rd fi nse of an a ti n, r ardl r th burd n of pr f.'' 
·· PLR .' 3126 pro ide that a urt ma . in it di r tion, imp ca id rang of'penaltie 
up n party Lh t 'r Cu to ob an rd r fi r di I u1· ' r ilfull fail t di cl 
infonnation , hich th urt find ught to h b n di clo e ' · (Morano v W, slchester 
Pa1 ing ealing orp .. 7 AD3d 49 , 49 [2d Dept 20 4]. qu ting PLR ~ 3126). ·· h 
pcnalti t forth b I th tatute include: (I) d ciding th di put d i ue in fa or r th 
prt:judic d party.(_) pr luding Lh di bedi nt part from pr du ing e iden at trial on the 
di puted i ue, r (3) striking the pleading fth di b di nt part '' (Morano Wi slche ·t ?,. 
Pavi,w & ea/in orp., 7 AD3d at 496; ee Hollor ay v ta. Bar orp., 112 A 3d 784. 785 
l2d D pt _Q]3 I). 

··While th natur and d gr e of th penal t b imp d pur uant to PLR ' 3126 
arc matt r r di r ti n .. . · th dra ti rem d of Lrikin° an an , r i inappr priate ab nt 
a Iear h , ing that the failure t mpl ith di c e demands is, illful. c ntuma iou 
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or in bad faith ... (Mor mo v Westchester Pavin & a/in orp .• 7 AD3d at 4 6 [int mal 
cilati n omitted]. qu ting Kubacka v To, n of . Hemp tead. 240 A 2d 374. 37 [2d Dept 
19 7]: JNG onstr .. L!d. v Rou opoulo • 170 AD3d 1136. 1139 f2d D pt 2 19]). 

f th re rd befor th ourt n th bran he of both 
d fend ant ·· nd plaintiffs motion and er rn ti n t lrik th other party' pl ading . the 
ourt ha ddennin d that n ilh rd fendants. nor plaintiff, ha uCfi i nll alisfied th ir 

burd n n this branch flh ir r p cti m tion and er m ti n. ith rd ~ ndant . nor 
plaintiffs, hav mad a sufficient. l ar h , ing that th failure to compl ,, ith di:co ery 
demand in thi matter\! a \ ill ul, onlumaci u . r in bad faith (Morano, We ·tche t r 
Pal'in & S aling Corp .. 7 AD3d at 4 ). h refore, n ither d fi ndanl ·. n r plaintiff i 
ntitl d l trike the pl adings of the oth r par 

/\It mati el . defendant ha em d t a at plaintiff' n tc f i u and L trike 
thi matter fr m th trial al ndar and Lo c mp l plaintiff t [urni h ut tanding di I ur . 
Plaintiff ha al o r -m d, in th alt mativ . to comp l d fi ndant t pr id re pons s 
to th ul landing disc! ur requ l . P R § 3124. pr ides that ·'[i] f p r on fail t 
re pondto r mpl wiU1anyr quest,notice,int rr gal ry d mand,qu stionorordcrund r 
thi arti I . e;cept a noti t admit und r cti n 3123. the party king di cl ·ure ma 
mo 1.:: t mpel complian 

Th nifonnRul fir ri I urt (22 Y RR 202.21( ). ntitl d'·Va atingn te 

of i u :· pr ide Lh foll mg: 

c urt ma 
erti fi at 

f i u and rtifi ate ofr a din • an 
t acal th n te of i sue. 

is not r ad r r trial, and th 

ti n in om material r p ct." 

Alth ugh d r ndant ha e demonstrat d that r le ant di I ur remain outstanding 
in thi matter. given th length f Lim that thi matter has be n ong in0 • in th int re t f 
judicial on my and publi po Lie that fo r a r lution fa ti n n them rits. the c urt 
, ill not acat the n le f i u nd rtili ate of r adine . H r. t king int 
c n ideration that d fi ndant and plaintiff ha b th d m n trat d that significant pr judi 
\ uld re ult ith ut the mat rial and r le ant ut tanding di I . ur in each other · 

sion. a , ell a taking int a unt d fi ndants· r spon pr id din th ir pp ition 
m ti n. t th t nt th t Lh p rti s ha not pr ided r qu t d 

arti ar dir l d t p ditiousl complcl all u tandingdi lo ure ithin 

... 
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60 da f rvic fthi ord r ithn tic entry. Defendant ar dir t d t fil 

and et ea cop of entry n plaintiff. 

ln light f th ab d t rrninati n and the fact that both partie ha h \: n that 
r I ant di losure r main ul t nding in this matt r. th court v ill not addre ~ them rit · 
ofplaintilT · rn ti nforpartial urnmaryjudgrn ntoothei · u fliabili andf ratrial n 
th i ue of damag . Th parti remaining nt nti n ha b n c n ider d an<l fi und 

L b with ut m rit. 

According! , th alt mati branch rd fi ndanl ' m ti n to comp I plaintiff t 
furni h ut tanding discl ur i grant d t th d abo , plaintiff i" dire t d 
to pro ide all ut tanding di closure ithin rvice of a c p r thi rder, ith 
n ti e of ntry. and d f ndanl · 111 ti n i denied in II oth r r pects. Defendant ar 
direct d t erv a cop ofthi rd r ith n ti of n up n plaintiff. Plaintiffs m ti n 
for parti I umm ry judgm nt on th1;; i u f liabili and for a trial nth i u r damages 
i deni d. Th alt mati bran h of plaintiff r moti n t mp l defendant t pr id 

ut tanding di cl ur r qu t i granted th t nL di cu d abo . 
d dir cted t pr id all out landing di cl ur , ithin 60 da · 

rd r with n ti f ntry, and plaintifr 

Dated: 

MAR 1 1 2021 
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