
Kopelvich & Feldsherova, P.C. v Art of Healing
Medicine P.C.

2021 NY Slip Op 32180(U)
October 28, 2021

Supreme Court, Kings County
Docket Number: Index No. 509349/2020

Judge: Ingrid Joseph
Cases posted with a "30000" identifier, i.e., 2013 NY Slip

Op 30001(U), are republished from various New York
State and local government sources, including the New

York State Unified Court System's eCourts Service.
This opinion is uncorrected and not selected for official

publication.



FILED: KINGS COUNTY CLERK 10/29/2021 10:55 AM INDEX NO. 509349/2020

NYSCEF DOC. NO. 93 RECEIVED NYSCEF: 10/29/2021

1 of 4

,\t :111 l. 1\.S frrrn. l\1rt 8~ ut· the Supt·erne 
(uurt ut'tilc State ol:\1..'\\ York. h(·!d in an~! 
j°()r the Cuunly 01· Kings. at the Courtlwuse. 
:tl Ci\ic ('enter. llt\H,k!\n. "IC\\ Y()rk. (lll 

1li1.· 21..__ct½.lay of Och' oef':..' 2021. 

Sl PRl.!\11 Col IZ! ( )I Tl IL SI\ 11 OI \:I \\' '\'()RK 
(<>I '\TY< >l. Kl'\it;s 
PRI•:SFYr: 110:\. INGRID .JOSFPII, .J.S.C 
----------------------------------------------------------------------X 
1((,1)1.'h ich & I eldsll\..T\l\ a. P.C.. 

Plai1111IL 

-ag:1inst-
_\rt ti! I k;tli11g l\h.·Jici11c. Jl ( · .. S\clLtna Pinku:-,( 1 \ ich . 
. \k:s,rnckr Pinl-;usm icl1 

I kkndanb. 

----------------------------------------------------------------------X 

Recitation, as required h~ CPLR '2219(a), of (he papers consi<lncd in the r-nicw of 
Plaintiff's and lkfrndants' .\lotion(s): 

Papers '\u111hcr1.~~ 
'\()tice Pt' I\ 1()tion and 
. \ tlida\ i ls.i:\ l"li rmations \rl!le:scd. 
/\ ffirmatiPn in OppositilHl P,q1crs 
Rcpl) IP ( )pp1)siti(n1 Pupns 

.. .. 1.2.~."+ 

"5 

rl.iintilT, Kopelf·vich & Fcldshcro\·a, P.C. co1rn11e11ced this dction to rccuvcr leg.ii tees tor 

leg.ii ser"\'i(·cs ,illegcclly prnvidrd by Plaintiff to the lkfcncLmts. Art of Heeding Mcd1c111c, l1 .C:. 

("/\HM), Mr. ,1\Jpx;11Hh·r /'111lrnsovich and Mrs. Svetlcrna Pinkusovich ('The• Pinlrnsovichs") 1.11 

coll .. ctivclv ("IJefrncLrnts") l'Llintiffliled ,l surnmons ;rnd compLiint on !111w 5, 2020 ;rnd ;in 

;111H·nded cn111pLi111t 011 July l ll, 2020 ,md served it on ;\IIM on 1\ug11st J, 2020 Tlw Pinkusovichs, 

nirivhi to dis111iss tlw curnpL1int for fc1iltirt· to st.1tc a cause of ,1ct1011. Th;it motion \VdS deni<·d by ;1 

prior Judge on Nove111hn 10, 2020 ;rnd defendants P1nlrnsovichs were dircctc'd tu tile cin ,rnswer 

\Vitl1in tr'n ( I 0) days of service of rniric-e of r'11try of tile order. The notice nf entry oft he Novf'mlwr 

I 0, 2020 order vv,1s filed on Novvmher ·.zo. !.020. M,1ksirn l.\'yvi. co1111:;cl tm all the 11,111wd 

defendants filed a notice of appearance on November 20, 2020. Defendants filed an answer on 

November 24, 2020. Plaintiff subsequently filed a notice ofrejcction of the untimely answer for 

defendant AIIM on the basis that the November 101h order was only directed to the defendants that 

appeared in the action, 
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Deft·11(Lrnt, 1\IIM lllU\'PS fur ,111 order compell111g Plaintiff tu ,lCl'Ppt the vcril1cd :1nswcr ;-rnd 

gr;rnting c;um111;1rv judgment dismissing Pl.• intiffs complJint ;1g;1insl it. !'lain riff crnss-111ovcs fur ,lll 

l'ntry of deL1ult Jlldgrnf'nt ;1gainst defen,bnt ,\I IM 111 the <11nu1rnt of SS'-:l,767.2'2. 

lkfend;111ts ;1ssctt tli;it tlw rnl1rt should cornpel PL1intiff to ;1ccept i\rt of I lt>;ding t-.kdicine, 

PC.'s ;rnSWt'r licc1uc;c Mr ;rnd Ms. Pi11kus\ivich who ;in' ofliccrs uf Art nf I lc;dlllg i'vledil·ine ;1ppf',m'd 

in this ;1ct1on by filing ;1 pre-;rnswcr motion t() disrniss as prose litig;rnts. Ddc11d,1nts contend tlut 

their ;1ctions did 11nt CHlSP ,my prejudice or df-'l.,y to thf' Pl.1i11titf. DelPn<hnts m;1111Ui11 th;1t thPI/ 

,1Ct('d diligently i11 thi'i matter hy rd,1imng rn1111sd ,dtt'r their motwn to disnti'>S w.is denied. 

LkfentLrnts conct'ck tli;it 1\ftrvl w.is not represented by counsel ,is is n'quircd by L1w until ;iftC'r tht' 

111ot1on to dismiss \\',lS denied. l)(•fvmlants .ilso highlight tile f;ict tlut Covernor Cuomci's l'.xecutivc 

Order 202.8 ,rnd 201.6 7 tollt'd :111 specific time limits fur fl ling such p;1pers \'Vliich slay erHkd on 

November~. 2020 DcfencLlnts in support oftlLil branch oftlw 111utio11 seeking surnm;iry j11dgnH'nl 

,1rg11c th;1t Pl,1i11tilfs co,upbint should be dismissed since pl.iintiffclid not rnrnply vvith the l\• rt 1:n 
h'l' !)1sputt· lfrsolut,on prngrc1m. Defendants contend th~1t Pbintiffs failed tu inform them in vvrit1ng 

th.it thcv k1ve thirty (30) davs from receipt oftlw notice to elect to resolve the dispute by 

arb1tr;1tion pursu,mt to 22 NYCRR 137. [)efenrLrnts ;irgucs tlut Herricl, v. /yon, 7 1\.D.Jd S71 (2cl 

Dept 2004) supports their c1rgunwnt since the Court lteld lh,1t f;1ilurc Ito provide the noticel is ;1 

f;1tal plcJcling defect ,rnd requires the dismiss.ii of the co111plai11t. 

PLiintiff rn,1int;1ins ll1;1t it is Pntitlcd to an order entering ;i dehult JtHlgnwnt against the 

defPtHLmt AH M ptll's11,rnt to CPL!{§ J2 I 5. l'l.11nt1ff states th;it thc su1n1nons c111cl cornpl:1i11t were 

served un Al IM vi;i Sccret:lry of State pursu;rnt to nusiness Corpor;~tlon Law§ :rn6 on 1\ugust 3, 

2020 and th;1t AH;\1 L1ilcd to servP ;1 timely ;msvver. Plc1intiff,1ss('rts tltdt it It.is cstahlished tlw 

merits of its claim hy providing the Court with the rctainLT c1gr-i:>e111e11ts, hill statements, an pn1;1il of 

tlw principal uf i\Hl\1, ckl1·11d;111t AIPx,rndcr l'inkusovich, who admitted tc1 receiving the bill 

st;itc111e11ts, ;1 chc,k tl1c1t \NdS endorsed by dc,fc'11(h11t 1\l l f\·1 hut suhsequc11tly disl1c1norcd hv Ch;1sc 

;ind ;1 sworn st;1lc't1H'11t th;1t tlw li.ila11cc is still 11np;1id. PLiintilL,lso opposes !)(•fend;rnts' 1notin11 to 

cornpcl it to ,1cccpt ;\l!]\fs ;rnswer and their 1nntiun fur su1111n,1ry Judgment dislllissing I IH· 

con1pl;rn1t. l'/;1111tilf;irguc., tl1.1t tll(' nwtiun for surn111;1ry judgment til;ll vv;1s filed on tlw hl'lult ot 

AHM should not be considered since it is improper. Plaintiff asserts that AHM does not meet its 

burden to vacate a default since it did not present a reasonable excuse or a meritorious defense. 

Plaintiff emphasizes that its complaint sufficiently pied that the Fee Dispute Program does not 

apply in this action because 1) the amount in controversy is more than $50,000 (2) there has not 

been any attorney services rendered for more than two years since the last service rendered on 
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August 19, 2016 and this instant action was commenced in June of 2020. Plaintiff asserts that the 

Executive Order does not apply to AH M's time to serve an answer since it only states "any legal 

action, notice, motion, or other process or proceeding" time is tolled. Plaintiff further argue that 

even if the Executive Order applied to AHM the answer would still have been untimely. 

The defendant appears by serving an answer or a notice of appearance, or by making a motion 

which has the effect of extending the time to answer. An appearance shall be made within twenty 

days after service of the summons, except that if the summons was served on the defendant by 

delivering it to an official of the state authorized to receive service in his behalf ... the appearance 

shall be made within thirty days after service is complete (CPLR 320). 

Generally, 22 NYC RR 137.1 fee Dispute Resolution Program does not apply to disputes 

where no attorney's services have been rendered for more than two years or where the amounts in 

dispute is more than $50,000 (22 NYCRR 137.1[b][6J (Carling v Peters, 170 AD3d 482,484 [1st 

Dept 20191):(see also Kerner and Kemerv Dunham, 46 AD3d 372 [1st Dept 2007]). 

After a review of the documents submitted, the Court finds that former Governor Cuomo's 

Executive Order 202.8 tolled the specific time limit for the ... filing ... of any other process ... as 

prescribed by the procedural laws of the state, including but not limited to the ... civil practice law 

and rules to include the filing of response papers, such as, an answer to a complaint. Plaintiff served 

its amended complaint on the Defendants on August 3, 2020. Governor Cuomo's executive order 

No. 2020.8 tolling the statute of limitations was lifted on November 3, 2020. Since the amended 

complaint was served on AIIM via service on the Secretary of State of the State of New York On 

August 3, 2020 and the governor toll had expired on November 3, 2020 the defendant had thirty 

days thereafter to timely file its answer. Therefore, AHM answer which was filed within thirty days 

of the lifting of the toll is timely. AHM interposed an answer on November 24th which is twenty (20) 

days exactly from November 4th which was the first day that the Executive order was not in effect. 

The Court finds that the branch of Defendants; motion seeking summary judgment dismissing the 

complaint is without merit. Since Plaintiffs claim exceeds $50,000 and attorney's services have not 

been rendered for more than two years therefore, the Fee Dispute Resolution Program is 

inapplicable to this case. 
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Accordingly, that part of Defendants' motion seeking an order compelling plaintiff to accept 

its answer is granted and that part of Defendant's motion for summary judgment dismissing 

plaintiffs complaint is denied. Plaintiffs cross-motion for a default judgment is denied. 

This constitutes the decision and order of the Court. 

4 

ENTER, 

t}: 
HON. INGRID JO 

Hon. Ingrid Jus.:- r-J· , 

Supreme Court Justice 
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