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In this m.1tti.:r. plainlJI{ Ll..!\ i<l Linker l ··pluintiff. ). assigtl!.:c ol Rebecca' Kraiti.:nbcrger 

("Kraitcnhcrger .. ), moves pursuant to CPLR § 2221 for leave to rcarguc (Mot. Seq. IO ) his prior 

motion fix summary judgment pursuant to CPLR ~ 3212 on the ground that the court. in its 

October 20. 2020 order ("'October 2020 order), erred in holding that such motion was 

1 Assignor's first name notc-d as "Rivkah" on the copy of note included with plaintiffs underlying motion. al 

Exhibit A, NYSCEF No. 11 -l. 

[* 1]



FILED: KINGS COUNTY CLERK 11/05/2021 10:06 AM INDEX NO. 521540/2018

NYSCEF DOC. NO. 200 RECEIVED NYSCEF: 11/05/2021

2 of 7

procedurally improper. Defendant Sara Perlstein ( .. defendant") cross moves (Motion Seq. \ 1) for 

modification of the Octoher 2020 order to correct a portion thereof that denied her cross motion 

to dismiss based upon lack of standing under CPLR § 3211 (a){3). or. alternatively, summary 

judgment hasc<l upon the defendant's aflirmative defenses of fraud in the inducement. offset and 

rccoupmcnt. or to suppress plaintiffs use of the defendant"s unsigned transcript and a stay of the 

sixty day period under CPI.R § 3116 and leave tn suhmit transcript corrections with reasons for 

such corrections. Defendant further request that this court modify a portion of the October 2020 

order that incorrectly identified dclcndant as the party that filed a procedurally impermissible 

··cross cross motion" (under Motion Sequence 9). 

A motion for leave to rcargue ·shall he hascd upon matters of fact or law allegedly 

overlooked or misapprehended by the court in ddermining the prior motion, but shall not include 

any matters of foct not offered on the prior motion··· (Grimm v. Hailey. 105 AD3d 703. 704 [2d 

Dept 2013 ]. quolinK CPI ,R § 2221 l d J [2 j). --While the determination lo grant leave to reargue a 

motion lies within the sound discretion of the court. a motion for leave to rcargue is not designed 

to provide an unsuccessful party with successive opportunities to rearguc issues previously 

decided. or to present arguments different from those originally presented" (iHaller <?fAntlwnyJ 

Carter. DDS. P.C. , .. Carter. 81 A.D.3d 819. 820 [2d Dept 20111). 

In this case. plaintiff initially sought a money judgment against the defendant by the 

filing of a motion for summary judgment in lieu of complaint. The defendant submitted written 

opposition to the motion and cross moved to dismiss. A prior judge issued an order that denied 

both parties· motions and specifically noted that there existed material issues of faet that 

precluded an award of summary judgment in plaintiff's favor. The instant motion to reargue 

concerns this court's October 2020 order that (1) denied the plaintiff's successive motion for 

summary judgment as procedurally impermissible. (2) denied the defendant's cross motion to 

dismiss and/or for summary judgment, and (3) that denied the plaintiff's request for the 

imposition of sanctions in document entitled --cross cross motion:· 

In the October 2020 decision. this court explained that when a motion in lieu of 

complaint is denied. the action is treated as an ordinary action, such that the moving papers 
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hecome plaintiff's complaint and the opposition papers. the defendant's answer, unless the court 

directs the parties to file pleadings anew. The court further explained that when a motion fi.lr 

summary judgment in lieu of complaint is denied. as it was in this case. the action does not fall 

within the ambit or matters that are based solely upon an instrument for the payment of money 

only. because outside proof is needed. The court denied plaintitrs motion for summary judgment 

on the ground that successive motions for summary judgment arc generally not permitted. 

Plaintiff relied on essentially the same affidavits and documentary evidence presented on the 

initial motion for summary judgment in lieu of complaint~ however. plaintiff's second motion for 

summary judgment did include exhibits not previously included and the certified but unsigned 

transcript of the dctendanfs deposition testimony. Since the Second Ocpartment has held that 

deposition testimony meets the criteria of newly discovered evidence, the court finds that it 

o\'Crlooked an applicable exception regarding successive motions for summary judgment (see 

A1r/fermann v Dist/, 56 A03d 502 [2d Dept 20081). Thus, that branch of plaintiffs motion to 

rcargue (Motion Seq. 10) the underlying motion for summary judgment (Motion Seq. 7) is 

granted. For essentially the same reasons. the court. in its discretion, further grants the 

defendant's cross motion to reargue (Motion Seq. 11) its prior cross motion (Motion Seq. 8 ). 

This action concerns a demand promissory note that the defendant, Sara Perlstein. 

allegedly provided to plaintiffs assignor. Rebecca Kraitenberger. on April 10, 2013. to secure the 

repayment of a loan in the amount of $150.000, with interest of 13% per annum. Plaintiff, in his 

capacity as assignee, commenced this action against the dcfondant based upon Kraitenhergcr·s 

assignment of the demand promissory note to him for value on October 11, 2018, f(.)f which 

plaintiff contends payment in full was duly demanded and not received. 

In the successive motion for summary judgment. plaintiff included Exhibits 1 - 1 1, at 

NYSCEF Nos 114 - 124. The exhibits include a copy of the discovery demands that were sent to 

the defendant and a copy of her deposition testimony. Relying on these exhibits, plaintiff argued 

that the defendant failed to corroborate her de lenses of fraud in the inducement. offset and 

recoupmcnt with documentary or testimonial evidence. Plaintiff highlighted portions of the 

defendant's transcribed testimony to expose her lack of personal knowledge. inability to set forth 

a factual hasis in support or her defenses. and the discrepancies that exist between her deposition 
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testimony and the stJtcments in the afliJavit that were submitted in 1)ppPsition to his initial 

motion for summary judgment in lieu of complaint. which now constitutes the dckndant' s 

ans\ver. 

The clc..:h:ndanl, in hcr opposition to thc motion. alh:g.:d tliat sh1..: was fraudukntly induced 

tu sign 111l' pw111issory nok based l1pon ;1 hand .shake and understanding that the loan would he 

offset hy ;i combination of rent urrears and funds !'or business ventures that the defendant alleges 

an: owed to her by members of the Kraitenbcrgcr family. The defendant acknowledges that her 

attorney received an original transcript of her deposition testimony hut argues that Sl!ch transcript 

should he suppressed. hccuus<." an additional copy was not pru\'idcd. 

In addressing the issue C!1nccrning the delcndanfs transcript, the court is guided by 

CPLR ~ 3 I 16(a). which provides. in pertinent part. that if a witness fails to sign and return the 

deposition transcript within sixty days, it may Ix used as fully as thougll signed. and no chanµcs 

to the transcript may be made by the witness more than sixty days alter submbsion t{) the witness 

for examination. Moreover, under CPLR ~ 3116 (c). errors and irregularities are waived unless a 

motion to suppress the deposition is made with reasonable promptness alter such defect is. or 

\\ it h due diligence. might kl\ e been ascL'rtaincd ( CPI. R * 31 I 6(e J ). 

I !ere, p\,iintillhas established. through is attorney's aflirmation. that the defendant's 

dcptlSition transcript was se11t to hL·r counsel on February 24. :2020. The defendant failed to sign 

and return the certified transcript within the statutory period. and neither the defendant nor her 

atlorney denies receiving the document. 111 fact. the dctcndant ackn()wlcdgcs th;1t the document 

w,i.s recci\·cd. rhe application to supprl·ss and to stay. made· more than si~ months alter the 

transcript \Vas delivered to her counsel. is not reasonably prompt. Even if the court were to deem 

the defendant's request reasonably prompt hascd upon the extensions of time applicable during 

the COVID-19 crisis. the court finds that defendant failed to identify a single error or 111accuracy 

in her transcribed tcstimo11y, and provided no details as to how any such errors or i11,1ccur::icies 

prejudice her in this case (see Principalc r l.eH"na. I 87 Misc2d 878 [Sup Court 2001 ]). Under 

these circumstances, the court linds that the dl'lcndnnt waived her opportunity to address 

inaccuracies. if any. in lier deposition transcript and t'aikd to med the criteria to suppre.'is any 

4 

[* 4]



FILED: KINGS COUNTY CLERK 11/05/2021 10:06 AM INDEX NO. 521540/2018

NYSCEF DOC. NO. 200 RECEIVED NYSCEF: 11/05/2021

5 of 7

alleged i11qm,pcr transcription. Fnr this r._';1son, th,._· ddc'ndant's ccrli tied tr,rnscript m;1y h\.· us._'d 

as if it \\ere signed. Thus. upon n.:mgumcnL that branch 0!"1hc ddcnd,mt·s cross motit111 to 

supprc-;s plaintitt":--, use of hn transcript. for ;i s1:1y :md f(1r lean· to correct the transcript is 

denied. 

R\.·gardint1- plaintil"t'c., 111t1t1011 l(lr su111111ary _J11dgm,:11t. the l..'uurt tinds th,11 till' prmnissory 

11111\.'. ()ll \\ hich thic., actiun is based uinstitutcs <111 instrument for the p,iyrnl'nt ()r 111011c-y. hcc1tL\C it 

CPnlai11s Sard Pcrbt(:in·s uncrn1ditiornil pr(lmisc th,1t she \\ill l"l'pay Kraiknhcrgcr the sum of 

S 15!)J)(li)_ phtc., I Y'o a1111ual inkrl'Sl. upo11 request ( F.11u1c o(! !unffof 1· :<11k!111. 145 .:\I )~d 7::.,5_ 

7::.,::., [2d De-pt 201(11111101mg l11gli 1·.loh111ton, 78 :\(>3d I 1.~J.11J4 [2d Dept 20101) Plaintiff 

,._-suhlishl-d that he- took assignment ot' the nok frpm Kr,1iknbcrg\.T ()fl (ktoher 11.2018. fur 

,:due. ;is 1.'\ inccd hy Kraitcnhcrgc1· and the plaintilrs :1tfid:1vits. as well as Lhl..' asrecrncnt that 

mc11Hm,tli1cs the assignment. l..:.uitcnbcrsn. in her allida\ it. also states tlut the defendant mc1ck 

111\lnthl:, intcr'--'st r:1yml'nt on tl1e nnte thwugh ( ktuhcr I.2017 and no p:1ymcnts thcrc,ilkr 

although duly demanded. In light o!"thcse findings. the court finds th;it the plaintiff has 

cstahlishcJ prirna !~11..·ie entitlement to judgrn1.·11t as a matter ol law on the i:;suc of liabilit:, \\ ith 

respect lo the promiss11ry note ( .\'1111t·:: 1· ( 'hunncl (irnccn & Deli ( '01p .. l :24 AD]d 734. 724- 7'1) 

12d Dept :201 ::..1 (fl!Oling (in//011 I'.!/(· 1· / / F. 36. /.1( ·. (){) :\D1d 70". 706 [:::'d Dept 201 l !). 

The dck11dant foiled tu set forth with partict1larity tl1c rc-quisitc ,._·li._·ments of the (kknsc­

(1!" fraudulent inducem,._·nt and did 1101 establish the merits or such dcknc.,e in opposition tci 

pl,1intitf s fll()tion for su111111,1ry judgment. I here is 110 sllll\\ ing or rcpn:Sl'lltation nl" a material 

,._-xisting L1cL l'alsity. scicnter. rclic1ncc tlr injur:, { [ 'ntw/I Hidd!e !11·011t'1·Iics. /11c 1· 1-'.\n-l,ior 

H,·0!11 < '111p .. (1:, Al)~d I l 1S [2d Ikpl 200()1 citing ( '/w11ne! \lush',- C ·01;1 , . . li11111i1111111 I.Id 

.'<u!n. 4 :\Y2d --l-01. 407 [ 1 ()C:.,8 I) .. ·\t th,._, ouhct. it :-ilwuld be nntcd that the dd'endant dis(lifomed 

rill' c1i11kn1:, n/'licr drlinnation in opposition to plaintifrs initial 111otio11 for -;11rnmary judt2.1rn:nt in 

lieu of complaint. which constitutes her answer in this matter (Perlstein tr at p. 34. 70). The 

dclcndant also answered. "I would think so." when asked whether the person who gave her the 

affirmation to sign deceived her (Perlstein tr at p. 72, 73 ). Regarding the promissory note in 

issue. the defendant acknowlc<lgcd that she needed to buy out her brother's ownership interest in 

certain real property when the need fiJr the $150,000 loan was initially discussed (Perlstein tr p. 
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19-20). Although the defendant denied ever seeing the promissory note when the document was 

presented to her during the deposition. she answered "I believe. it is." when asked if her signature 

was on the bottom of the note (Perlstein tr p. 22). The defendant also stated, "I guess I did," 

when asked whether she signed the note, and when asked whether ·'[shej signed [the promissory 

note] at the recommendation of [herj sons." the defendant answered, "I would assume so" 

(Perlstein, tr p. 22-24). 

Additionally, the defondant failed to establish that she is entitled to an offset against her 

obligation on the promissory note. The general rule is that the breach of a related contract cannot 

defeat a motion for summary judgment on an instrument for money only, unless it can be shown 

that the contract and the instrument arc intertwined and the defenses alleged to exist create 

material issues of triable fact (Chervinsky v Rezhels, 132 AD3d 713 [2d Dept 2015]). In this 

case, the defendant's claimed offsets relate to decades of business transactions and partnerships 

that were allegedly formed between the Perlstein and Kraitenberger families, none of which the 

defendant could establish were intertwined with her obligation under the promissory note. The 

defendant's allegation that her late husband "bailed out" the Kraitenberger's butcher business is 

illustrative in this context, because. assuming arf{uendo that such bail out occurred, the defendant 

showed no nexus between the two matters. The defendant proffered no corroborating 

documentation, had no personal knowledge regarding such bail out, and admitted that any offset 

would have accrued prior to her husband"s death in 2004 (Perlstein tr at p. 86-90). In fact, the 

dcfondant had no knowledge about the business transactions orchestrated by her late husband, or 

her two sons; did not now how much. if any, money was owed hy the Kraitenbergers; and 

admitted that her only claim against plaintiff's assignor, Rebecca Kraitenberger, related to 

Rebecca Kraitenbcrger's father, Mr. Kraitenberger, who the defendant claimed stop tendering 

rental payments for an office space that he utilized in one of the buildings that she owned 

(Perlstein tr at p. 94-96, 103, 106). In any event, an offset based on rent arrears would fail, 

because the defendant did not know the amount of monthly rent being charged and admitted that 

she transferred I 00% ownership interest in the property for which she claims entitlement to an 

offset to a non-party, JES Realty LLC, on November 19, 2009 (Perlstein tr p. 56, 83). 

Based upon the above findings, it is hereby 
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ORDERED. thc1t plai11ti1r~ lllPti\ln (\1Pti(ll1 S-.·q. \(l) for ka\\.' to rcargt1(' ih prnirnts 

nwtiun llir summary judgment (\lotic)n Sey. 71 i:-, granted and upu11 r-.·argurnL'lll. pL1inlitrs 

undcrl>·ing nwtion !i.ir sun11n'1ryj11dgmL'llt (\fotio11 Seq. 7l is g.rantccl tn thl' l'-:tcnl that 11laintilT. 

lkknda1ll. S:1r~1 Perlstein. in till: JnHn111t ol j, l ~0.(HIO, plus interest of 1 _;no per dtllllll1l from 

ORDERED. th:ll th1..· p\lrtion of thL· Cktoh1..T 20. 2020 order th~1t denied pbintirfs 

ORDERED. that the ds:knd:rnt":,; crnss rnntion (\1Pti()n SL·q. 11) ll1r nwdil1cati\111 u!' the 

order d:ttcd ( ktcihn 20. :202tl is gr:rntcd lll thL: L:,tent that an) rckrcnce to \1ntion Scqucnc(· () in 

tn rl'lkct that suL·h --cniss cr<1ss 111nti(111 .. \\as l1kd b:,.· plaintiff. I )a, id I inker. as .·\ssigncl' or 
Rebecca Krai1c11heq.!CL The court's denial of said "cross crnss moti()n·· (\lotion Seq. 9). as 

procedurally improper. rern;iins in full l<ircc and 1..·fkct. and it i:-; further. 

ORDERED. that th(· branch o!'the delenda11t's cross motion (Mntion SeLJ 11) fr1r le:nc 

tu rc.irguc its underlyin):'. mot inn ( !\lotion Seq. X) t'\lr summary judgment against plaintiff based 

upl1n her ;1l"lirm;11in· (kknscs: to suppress pL1intilrs ll'.',L' ot' her dcpo.si1ion transcript dated 

I chru;1r) 4. 2()20. for a suy and k:n c to submit corrections tn such tr;111script is t,'.rantcd and upnn 

1tirgu111L·nt. th,1sl:' hrancll\'s ot'thc dctendant·s cn•:-,s 111p1iu11 (\;1otllrn Seq. 11) :ire denied. 

This cunslitut<..:s the Jccisinn and order (If the court. 

I '-l I IR 

7 

[* 7]


