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At an TAS Term; Part Comm 6 of the Supreme 
Court ofthe State of New York; held in and for the 
County of Kings, at the Courthouse, at Civic 
Center, Brooklyn, New York, on the 141h day of 
December, 2021. 

PRES ENT: 

HON. LA WREN CE KNlPEL, 
Justice. 

--------~-~----------------~----------X 
U.S. BANK NATIONAL ASSOCIATION, AS TRUSTEE 

FOR VELOCITY COMMERCIAL CAPITALLOAN TRUST 

2018-J, 

Plaintiff, 

- against -

PRINSEC!TA ESTHER CORP.; BERNARDO RODRIGUEZ; 

NEW YORK STATEDEPARTMENTOF TAXATION 

AND FINANCE; NEW YORK CITY ENVIRONMENTAL 

CONTROL BOARD; NEW YORK (:,rfy DEPARTMENT 

OF FINANCE PARKING VIOLATIONS BUREAU; 
''JOHNDOE # 1 -#50" and "Mary ROE #l-#50;', 
The lasttwo names being fictitious, it being 
intended to .name all other parties who may have 
some interest in or lien upon the premises described 
in the con1plaint, 

Defendants. 
-------------------------------------~X 

The following c-filed papers· read hcrci n: 

Notice of Motion/Order tQ Show Cause/ 
Petition/Cross Motion and 
Affidavits(Affirmations) _______ _ 

Opposing Affidavits· (Affi.J'mations) ___ _ 

Index No. 5223J8/18 

NYSCEF Doc Nos. 

39-53. 55 

57-65 

Upoltthe foregoing papers inthis action to foreclose a mortgage on the commercial 

property at 18 Shepherd Avenue in Brooklyn (Block 391 l; Lot 32), plaintiff (J.S. Bank 

National Association, as Trustee for Velocity Commercial Ca pita l Loim Trust 2018--1. (US 
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Bank) moves (in motion sequence [mot. seq.] one) for an order, pursuant to CPLR. 3212, 

granting it summaryjudgmcnt for ''the reliefsought in Its Complaint. .. ;' 1 

Background 

On November 7, 2018, US Bank commenced this cornrhercial foreclosure action by 

filing a summons, an unverified complaint and a notice of pcndcncy against the Property, 

The complaint alleges that the borrower, corporate defendant Prinsecita Esther Corp. 

(Prinsecita or Borrower), duly executed a $490,000.00 note in favor of lJS Bank's 

unidentified "predecessor," which was secured by a mortgage on the Property that v./as 

executed by Prinsecita's President, Bernardo Rodriguez (Rodriguez) (complaint at ilii 5-6). 
. . 

The complaint also alleges that Rodriguez executed a guarantee of the loan (id. at il 21 ). 

The complaint alleges thatPl'insecita "failed and neglected to comply ,vith the terms and 

conditions of lhe debt instrument and mortgage ... by failing and omitting to pay the items 

of principal, .interest, taxes1 assessments;.watcr tents, insurance prcrriiums, escrow•·and/or 

other charges, or by failing to perform a covenant contained in the aforesaid documents 

, •. (. '·d . t ~' C)) • • • I • a·. ,i _ .• 

Regarding US Bank's standing to foreclose, th:c complaii1l annexes a copy of the 

February I, 20 L8 note signed hy Rodriguez on behal r of Prinsecita in favor of PHMS_. LLC 

{PHMS) with an '' Allongc To Promi~sory Note" on a separate page executed by J cff Tay !or 

of Velocity C01:nmcrcihl Capital, LLC (Vefoc;jty) iil tl1vclr of US Bank. 'fhc ct)1nplaint 

· 1 " NY". . :,· '•· . ... , ' · c)ee. ,..,CU· Doc No . . 1). 

2 
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alleges that "the mortgage has been assigned to plaintiff by Assignment, ibcluded herein 

... " (id at ~[8). The complaint ftniher alleges: 

'"That the plaintiff is now the sole, true and lawful owner and 
holdet of the debt instrument ... and the lien securing the same 
and all sums presently due thereunder. The note was 
physically delivered to, and is in plaintiff's possession. 
according to the plaintiff's records ofdeliYcry ... ,. (id. at ~r 15). 

The complaint asserts: three causes or action: (1) against Prinsccita to foteclose the 

Property; (2) against Rodriguez to collect on the guaranty; and (3)to correct a scrivener's 

error in the mortgage regardingthc legal description ofthc Property .2 

On November 26, 2018, defendants Princesita and Rodriquez collectively filed an 

answer verified by defense cot.msel, ·which denied the material allegations in the complaint 

and asserted two aJTirmativc d.efenses for unclean hands and co11tributory negligence. The: 

ans\\ier also asserted a cmilitcrclaim. tor a judgme1it dedaring that the note. mortgage, loan 

agteement and gLtanmty ate "void'' and directing the Kings County Clerk to expunge the 

mottgagc as a lie1i on the Property (answer at iii) 5-15). The countcrdaini alleges that 

Rodriguez ''was the sole officer and shareholder or Princesita '' and "[p]rior to February l, 

2018, an individual pretending to be Rodriguez, applied for a loan with Plaintiff's assignor 

in the approximate sumo f $490,000" (id. at i1il 7-8), The colintcrdairn further alleges that 

''[a]ll of the aforesaid docrni1ents Vi.,erc forgeries executed by 
the Rodriguez I111postet' 'i.vho. upo1i information and belief, 
submitted ph<jny and false docurncntatii)n and photo 
· identification to induce Plai1itiff.and/or its assignor arnl others 

2 Specifically, the complaint a:Hegcs that the second pa,t,igraph of the mortg,tgc erroneously reads 
''439 feet southcdy" when ii should.read "439 foet-northeriy,i' as s.e:t forth in Jii•insccitfl's April 22; 
2016 deed to the Prqpcrty (see complaint ut Exhib.it l}. 

3 
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into believing that the Rodriguez Imposter was, m fact, 
Bernardo Rodriguez. 

"Rodriguez was una\vare at the time, that any of the aforesaid 
documents were executed or that a mortgage was filed against 
the subject premises and neither knew theRodriguezimposter 
nor authorized him to act oh his behalC' (id. at iii! l 1-12). 

On September 9, 2019, lJS Bank replied to defendants' counterclaim, denied the 

allegations therein and asserted affirmative defenses to defendants' counterclaim,_ 

including that defendants' counterclaim fails to comply with CPLR 3013, 3014, 3015 and 

3016, equitable lien/ mortgage and eqlli tab le subrogation. The rcma i ning dctendants failed 

to answer or otherwise appear ih this action, 

Alter issue was joined, discovery ensued. On March 5, 2021, US Bank filed a note 

of issue and certificate of readiness indicating that this action is reaciy for trial. 

US Bank 'slhstant Swnmary Judgment Motion 

On August 5, 2021, US Bank filed the instant summary judgment motion based on 

an affidavit fi-0111 Sandie Lawrence (Lawrence), \-Vho attests that she is "the Special 

Servicing Department Manager for Velocity Commercial Capital, the Original Lender 

whose interest in the at-isslle Velocity Mortgage was later assigned tcr Plaintiff U.S. Bank 

.. _,. (NYSCEF Doc No. 52 at ~! 1 ). Lawrence attests that s_hc is ·'fully familiar with the 

facts and circttmstai1ces set f()rth herein" without describing the source of her know ledge. 

Lawrence explains tha.t "as of February l,2018~ the.day when the Velocity loan 

proceeds were. used to pay ofr the PHMS Loan, thei'C was a total of $4()6,2.20.44 ... due 

4 
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and owing on the PI-IMS LoanLI" and references a PHMS payoff letter annexed to US 

Bank's counsel's moving affirmation as Exhibit G. Lawrence hypothetically reasons that: 

"Had the Pl-fi\1SLoannot been paidojf with the Veloci(v loan 
pi•oceed\·, the PI-IMS mortgage W()uld still be extant and, 
a:sswnihg non-payment through December 3 L 202J, based 
upc_)n the terms ofthc PHMS Loan docnmcnts, there would be 
$621,206.10 of princip[al], interest and late fees due and 
owing'' ( emphasis added}. 

Lawrence asserts tlwt "plaintiff is entitled to juclgrncnt of$750,099.86 .. ,'' which includes 

the $621,206.10 that would have been due under the PHMS Loim {fir had not beenpaid 

offby Velocity, more than $100,000.00 in attorneys' fees owed to the Herrick Feinstein 

law firm, ·'which is rcpl'CsCnting Velocity in connection with Prinsecita's claim that 

Velocity's mortgage should be invalidated and its lien expunged[,]" more than $10,000.00 

to another law firm representing Velocity in this foreclosure action and more than 

$15,000.00 in property taxes and insurance that V clocity has paid ( see NYS CEF Doc No, 

52 [emphasis added]}. The only exhibit to Lawrence's affidavit pLifportcdly ''shows the 

monthly caltuiaLions of interest and late foes from Match l, 2018 through IJcccmber 2 L 

2021 applying the 15% default rate and late fees set forth in the PHMSLoan documents'; 

\\iithout any indication of who prepared the document (see NYSCEF Doc No. 53). 

Thus, US Bank scc111ingly seeks to foreclose on the Property under the PIIMS 

mortgage, despite the fact that on February 1, 20 J 8, Prinsecita allegedly refinanced the 

Property and the Velocity loan paid off the PHMS loan. Lawtcncc's affidavit also indicates 

that US Bank se.eks over$ l 0(),Q00..00 in attomeys 1 fees chargcdby the llerrick Feinstein 

law firm, despite Lav,rrcncc·s testimony th~1t such lt:gaLfcc!:I \Vere actually incurred by US 

5 
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Bank's al lcged predecessor, V clocity, N otabJy missing from Lawrence's a l'fida vit is any 

mention of Prinsccita 's execution of either the PHMS note and 1hotigagc, the Velocity note 

and mortgage or Prinsccita's alleged defaults under any of the loan documents. 

US Hank alsc) submits a three~pagc attonicy aftitnrnrion from Arthur J. Jakoby 

(Jakoby), an attorney with the Herrick Fcinstcinlaw firm. who affirms that -''in connection 

with Herrick, Feinstein LtP·s representation of the Plaintiff [it] has hilled ahd collected 

legal fees and costs in the mnount of $102;4 13 .40'' ,ind will be seeking additional foes 

(emphasis added). Witht)t1t laying tmy foundatioii fot the adi11ission of the document, 

Jacoby arniexcs the April 22, 2016 "Loan Agreement" between PHMS; as lender, and 

Prinsccita, as borrower, and asserts that it "provides for the payment of the legal fees 

incurred to enlhrcc the rights of the Lender," While Jakoby admits that "our fees ate being 

paid by a title company r.,r· he asserts that "the title company has a right of subrogation and 

thus stands in the sh ties of its in:sured, here the Plaii1ti ff" J ako by' s affirmation also 

annexes, -wi thot1t any cvidcntiary foundation: ( l) a· copy of the guaranty; (2) a purported 

''true and correct copy of the Pl-IMS Customer Account Activity Statement"; (3) purported 

"true and correct'' copies of the 2016 and 2017 delinquent and dcfaul t notices purportedly 

sent to Prinsecita by·'-'Planct Home"; (4) a PHMS payofflettet; (5) thcpurpoiied settlement 

statcntcnt from Pdnseci ta 's February 11 2018 refinance of the Property; and (6) the 

pleadings. 

US Banl(;s sumnJary judgnwnt motion is also supported by an unverified "Statement 

of Undisputed Material Facts" (NYSCEF Doc NQ. 55), which (without. any cyidentiary 

6 
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prooi) describes dcfondants' execution of the April 22,2016 PllMS loan, mortgage'. and 

guaranty. defendants' alleged payment default under the PllMS loan in December 2016 

and implies that defe11da11ts defaulted under the Velocity loan. Notably, US Bank's 

Statement of Undisputed Facts assens that "[t]hc validity of the Pl-IMS Loan is not in 

dispute" because ''Rodriguez acknowledged the validity of the PFIMS Mortgage and the 

validity of his ovv11 signature on the PHMS Coan h1 his deposition.'' However, there arc no 

deposition transcripts annexed to US Bank's moving papers. 

Defendants' Opposition 

Defendants, in opposition, submit an attorney al'finnation arguing that US Bank's 

summary judgment motion must be denied ''due to the clear demonstration that an 

individual pretending to he Mt. Rodriguez ... applied for, attended the closing oC and 

obtained the s11bject loan ('Velocity Loan') with Plaintiffs assignor ... " Defense counsel 

further argues that US Bank "fails to meet its primafacie burden of establishingentitlement 

to judgment as a matter of !aivby failing to demonstrate the validity of the Velocity Loan 

nor the validity ofthc purported April 22, 2016 PlIMS Lo:an ... by admissible nonheatsay 
. ' . 

evidence.'' Rodriguez also submits an affidavit attesting that "jtjhe Velocity Loan 

mortgage currently ei1cumbcring my property is the result of identity theft and fraud'' and 

references a copy of the fraudster's identification that was produced at the closing. 

7 
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US Bank's Reply 

OS Bank, in reply, submits a memorandum of' law arguing that it established its 

right to summary judg1nent undei" the theory of equitable subrogation based on its 

Staterncnt of Undispltted Facts. 

Discussion 

Summary judgment is a drastic remedy that deprives a litigant ofhis or her day in: 

court and should, thus, only be employed when there is no doubt as to thcabser1ce ofttiablc 

issues of material foct (Kolivas v Kirchoj}~ 14 A03d493 [2005]; see also Andre vPomeroy; 

35 NY2d 361,364 [1974]). "The proponefl.t ofamotion for :summaryjudglrtentmust make 

a prima facic showing of entitlement to judgment, as a matter of law, tendering sufficient 

evidence to demonstrate the absence of any material issues of fact" (lvfanicone v City of 

New York, 75 AD3d 535, 537 [2010}, quoting Alvarez v Prmpec't Hosp., 68 NY2d 320, 

324 [19861; see al.wZuc/wrman V City of Neiv York, 49 NY2d 557,562 [1980]; Winegrad 

v New York Ui1iv. ?vied Cfi·., 64 NY2d 85 L 853 I 19851). IJ it is determined that the movant 

has made a prim a facic showing ofcntitlernent to summary judgment, "the burden shifts to 

the opposing party to produce cvidcntiary proof in admissible form sufficient to establish 

the existence of Jnatcrial issues of fact which require a trial of the action" (Garn/uim & 

Hem Real Estate Brokers v Oppenheimer; 148 AD2d 493 [1989]). 

Generally; to establish prim a facie entitlement to judgment as.ti 1'nattcr of law in an 

action to fon.::close a mortgage, a plaintiiTrnust produce the mortgage, the unpaid note1 and 

aclin is s ih 1€:. ~vi dC!nce of the porro\v er' s. de fo ult (s c::t Deu lsche Hem k Na 1/, 7i·us t Co. v 

8 
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Karihandi, 188 AD3d 650, 651 [2020]; Christiana Trust v Monela, 186 AD3d 1604, 1605 

[2020]; Deutsche Bank Trust Co. Ams. v Garrison, 14 7 AD3d 725, 726 [2017]). Where a 

plaintiff establishes prima facie entitlement to judgment. the burden then shifts to the 

defendant to raise a triable issue of fact as to a bona fide defense to the action 

(CitiMortgage, Inc. v Guillermo,. 143 AD3d 852, 853 [2016}; Mahopac Natl. Bank v 

Baisley, 244 AD2d 466, 467 [1997]). 

Herc, US Bank did not establish its prima facie entitlement to summa,ry judgment 

on any of its three causes of action in the complaint because it failed to submit any 

admissible evidence in support of its unverified complaint, which cJnly alleges causes of 

action for foreclosure, to collect on the guaranty and to correct a scrivcne['s error in the 

mortgage regarding the description of the Property. 

Although lJS Bank submitted copies of the n(>ks, mortgages and the guaranty, it 

has not established its pi-ima facie entitlement to sumntary judgment because it failed to 

submit any admissible evidence that Rodriguez executed the P.HMS or Velocity mortgages 

and notes on behalf of Prinsedta and that Prinsccita defaulted under either of the 

mortgages. US Bank's counsel 1s affirmation regarding the exccuti.on of the loans and 

defendants' alleged payment default constitute inadmissible hearsay (s?e Ingber v 

Martinet. 191 ADJd 959, 961-962 r:2021 ]), and counsel fails to lay any foui1datioi1 for the 
. . 

loan documents mid moi'tgagc rccotds annexed to his affirmation. Addition~1Uy, lJS Bank's 

Statement Qf Undisputed fiacts is unverified and is based on RodrigueZ's deposition 

testimony, the transcript of which is not included in the record for this court's 

9 
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consideration. Finally, US Bank's assertion, for the first time in reply. that it is entitled to 

summary judgment for equitable subrogationis rejected, since US Bank's. complaint does 

not allege a cause of action for equitable subrogation; US Bank never amended its 

co111plaint to add a11 equitable subrogation cause of action and US Bank only asserted 

equitable subrogation as an affirmative defense in reply to defendants" counterclaim. 

Accordingly, it is hereby 

ORDERED that US Bank's summary judgment motion (mot. seq. one) is denied. 

This constitutes the decisi(m and order of the court. 

10 

ENTER, 

HON. LAWRENCE KNIPEL 
ADMINISTRATIVE JUDGE 
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